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ABSTRACT
The q u e s t i o n  of  a d m i n i s t r a t i o n  o f  j u s t i c e  was 
one of  th e  problems f a c i n g  th e  B r i t i s h  A d m i n i s t r a t i o n  in  
Malawi d u r in g  i t s  e a r l y  d ay s ,  t h e  r e a s o n s  b e in g  t h a t  t h e r e  
were many s o c i a l  groups i n  t h e  c o u n t ry  each  hav in g  i t s  
own d i f f e r e n t  code of law . To b r in g  t h e s e  v a r io u s  s o c i a l  
g roups  under one a d m i n i s t r a t i o n ,  and t o  have t h e i r  laws 
a d m in i s t e r e d  by B r i t i s h  o f f i c e r s  as  th e  o n ly  machinery  of  
j u s t i c e ,  i t  was n e c e s s a r y  t o  e s t a b l i s h  one comprehensive 
sys tem  of  law .
I t  i s  t o  be ex p e c ted  t h a t  w ith  th e  adven t  o f  a 
new and a l i e n  a d m i n i s t r a t i o n ,  a c o n f l i c t  o f  laws between 
th o s e  b ro u g h t  in  by t h e  new a d m i n i s t r a t i o n  and t h o s e  t h a t  
were in d ig e n o u s  shou ld  o c c u r .  This  s tu d y  seeks  t o  examine 
t h e s e  c o n f l i c t s o
P a r t  I  o f  t h i s  work t r i e s  t o  examine th e  numerous 
-codes of law p r a c t i s e d  by v a r io u s  s o c i a l  g roups  o f  Malawi 
a t  th e  t im e  o f  t h e  e s t a b l i s h m e n t  of B r i t i s h  r u l e .
P a r t  I I  w i l l  a t t e m p t  to  examine why and how some 
of  t h e s e  e x i s t i n g  laws were a b o l i s h e d  or m o d if ied  by th e  
o rd in a n c e s  p a s se d  by th e  B r i t i s h  a d m i n i s t r a t i o n .
The f a c t  t h a t  c e r t a i n  custom ary  laws were a b o l i s h e d  
or  m o d if ied  l e d  t o  t h e  c r e a t i o n  o f  new o f f e n c e s  such as t h e  
laws r e g a r d i n g  h u n t i n g ,  which, b e f o r e  th e  B r i t i s h  came, was 
a s o u rc e  o f  p l e a s u r e  as w e l l  as s u s te n a n c e  f o r  th e  p e o p le ,
b u t  which now, under t h e  new r u l e ,  was made i l l e g a l .
S e c t io n  20 o f  t h e  B r i t i s h  C e n t r a l  A f r i c a  Order in  C ounc i l  
1902 l a i d  down t h a t  n a t i v e  law and custom were to be ad ­
h e red  t o ,  i f  and when r e q u i r e d ,  u n l e s s  r e p u g n a n t  t o  j u s t i c e  
and m o r a l i t y .  The s t a n d a r d s  of j u s t i c e  and m o r a l i t y ,  
however, i n  t h e s e  c a s e s ,  were no t  th o s e  of  t h e  peop le  of 
Malawi, b u t  t h o s e  o f  th e  E n g l i s h .  An a p p a re n t  c o n f l i c t  
a r i s i n g  from t h e  a p p l i c a t i o n  o f  such s t a n d a r d s  of j u s t i c e  
and m o r a l i t y  was seen  in  t h e  ca ses  of  a d u l t e r y ,  mwavi 
t r i a l s  and m a r r i a g e s ,  as u n d e rs to o d  by th e  A fr ic a n  p e o p le .
I 11 o r d e r  t o  e f f e c t  m o d i f i c a t i o n s  in  th e  p r a c t i c e
o f  cus tom ary law , th e  B r i t i s h  a d m i n i s t r a t i o n  r e q u i r e d  an 
a u t h o r i t y  from Her M a j e s t y ’s Government. The a u t h o r i t y  t o  
i n t r o d u c e  such a system was c o n ta in e d  In  the  A f r i c a  Order 
in  C o u n c i l  of  1889, which a u t h o r i s e d  t h a t  t h e  Common Law, 
S t a t u t e s  and r u l e s  of  e q u i t y  en fo rc e d  in  England were t o  
be a p p l i e d  in  t h e  a d m i n i s t r a t i o n  of  B r i t i s h  and B r i t i s h  
p r o t e c t e d  s u b j e c t s .  The 1893 A f r ic a  Order in  C o u n c i l  a u th o r  
i s e d  t h e  a d m i n i s t r a t i o n  of  Malawi by B r i t i s h  o f f i c e r s .
The machinery  t o  pu t  i n to  e f f e c t  such a sys tem
was g r a d u a l l y  d ev e lo p e d .  F i r s t  were t h e  C o nsu la r  and Col­
l e c t o r ’ s C ou r ts  'which were e s t a b l i s h e d  i n  many d i s t r i c t s  
o f  t h e  p r o t e c t o r a t e .  They were to  p r e s i d e  over  c a s e s  where 
Europeans and Asians on ly  were p a r t i e s  or where a European 
and an A f r ic a n  were in v o lv e d  in  any d i s p u t e .  Powers of
3*
C onsu la rsand  C o l l e c t o r s  as j u d i c i a l  o f f i c e r s  were ex tended  
t o  d e a l  w i th  c a s e s  where A f r ic a n s  on ly  were p a r t i e s .
During  t h i s  p e r i o d ,  t h a t  i s ,  1$90~1902, when C o l l e c t o r s  
and C on su la r  C our ts  were a b o l i s h e d ,  h e r e d i t a r y  c h i e f s  were 
encouraged  t o  t r y  minor cases,,
A f u r t h e r  a t t e m p t  t o  s y s t e m a t i z e  t h e  a d m i n i s t r a ­
t i o n  of j u s t i c e  and t h a t  o f  l o c a l  government was b ro ug h t  
about i n  1912, when Governor W il l iam  Manning, the Governor 
of N yasa land ,  p roposed  to  t h e  C o lo n ia l  O f f i c e  t o  p u t  i n t o  
e f f e c t  a sys tem  o f  P r i n c i p a l  Headmanship, t h e r e b y  i n d i r e c t l y  
r e s u l t i n g  i n  t h e  re p la c e m e n t  of  h e r e d i t a r y  c h i e f s ,  as  th e  
Governor had power t o  a p p o in t  any pe rso n  or  c h i e f  t o  a c t  
as th e  P r i n c i p a l  Headman. T h is  i s  d e a l t  w i th  i n  P a r t  I I .
4 1 ®
PREFACE
As t h e  main o b j e c t  of t h i s  work i s  t o  d e a l  w i th
two sys tem s  o f  law s ,  i t  h a s ,  f o r  t h e  sake  o f  co n v en ien ce ,
been d iv id e d  i n t o  two p a r t s ;  P a r t  I  d e a l s  w i th  Malawi*s 
cus tom ary  law and P a r t  I I  d e a l s  w i th  t h e  e f f e c t  of E n g l i s h  
law on th e  former* O rd inances  were p a s s e d  t o  a b o l i s h  or 
modify  t h e  customary laws* Hence, P a r t  I  d e a l s  e n t i r e l y  
w i th  t h e  custom ary  laws as t h e y  were b e f o r e  t h e  es tab l ish ™
ment o f  B r i t i s h  Rule  in  M alawi„ Due t o  l a c k  o f  w r i t t e n
ev id en c e  by A f r ic a n  peo p le  on t h e  n a t u r e  o f  t h e i r  laws and 
custom s,  i t  h as  been found n e c e s s a r y  t o  supplement t h i s  
d e f i c i e n c y  w i th  i n t e r v i e w s  w ith  e l d e r l y  Malawi p eop le  who 
have v i s i t e d  England s i n c e  t h i s  work was s t a r t e d ,  e s p e c i ­
a l l y  a f t e r  Independence  of Malawi i n  1964 when more A f r ic a n s  
have been to  London on o f f i c i a l  v i s i t s 0 Among t h e s e  peop le  
were t h e  c h i e f s  whose op in ions  and knowledge have been p u t  
t o  c o n s t r u c t i v e  u s e .
I  have been c a r e f u l  in  my i n t e r v i e w s  to  s e l e c t  
p eo p le  who were i n  Malawi d u r in g  a t  l e a s t  t h e  l a t t e r  p a r t  
of  t h e  p e r io d  of  t h i s  work, t h a t  i s  d u r in g  th e  1920*3 and 
1930*s .  This  s e l e c t i o n  was made b e a r in g  in  mind t h a t  t h e y  
were i n  c lo s e  c o n ta c t  w ith  th o s e  who were d i r e c t l y  connec ted  
w i th  t h e  c h i e f s  who d e a l t  w i th  t h e  e a r l y  B r i t i s h  a d m i n i s t r a ­
t io n *  On t h i s  ground i t  w i l l  be n o ted  th ro u g h o u t  t h i s  work 
t h a t  t h e  p r e s e n t  c h i e f s  i n  Malawi have been quoted  whenever
5.
t h e i r  i n f o r m a t i o n  in  my i n t e r views w i th  them has  been 
a p p r o p r i a t e  ,
No in te rv ie i t f  has  been made w i th  anyone who may 
n o t  have had knowledge of t h e  a f f a i r s  d u r i n g  t h e  p e r io d  
of  my w o rk .
I  have made use of many a n t h r o p o l o g i c a l  works 
which c o n s t i t u t e  some o f  t h e  w r i t t e n  ev iden ce  I  have d e ­
pended on in  d e a l i n g  w i th  customary laws o f  Malawi, I t  
w i l l  be n o te d  a l s o  t h a t  a l th o u g h  t h i s  work i s  m a in ly  h i s ­
t o r i c a l  i t  has  been n e c e s s a r y  t o  make c o n s t a n t  use  of  
a n t h r o p o l o g i c a l  works due t o  t h e i r  s u b s t a n t i a l  c o n t r i b u t i o n  
t o  t h e  s tu d y  o f  Malawi s o c i e t i e s ,  I  h av e ,  however, used  
t h e s e  a n t h r o p o l o g i c a l  works w i th  c a r e ;  i t  has  been n e c e s s a r y  
t o  c o r r o b o r a t e  such  works w ith  h i s t o r i c a l  ev id en ce  as w e l l  
as  t h e  e v id en c e  o f  th e  p i o n e e r in g  m i s s i o n a r i e s  who d i r e c t l y  
d e a l t  w i th  A f r ic a n  p eo p le  w i th  whom th e y  worked „ Thus i t  
can be n o te d  t h a t  p io n e e r s  such as David L i v i n g s to n e ,  
RoweleV, Duff Macdonald, W.A, E lm s l ie  and many o t h e r  m is ­
s i o n a r i e s  have been c o n s t a n t l y  quoted  th ro u g h o u t  t h i s  work. 
O ther  works which have a l s o  been used  e x t e n s iv e ly  
a re  t h e  f o l l o w i n g :  G a m i t to ’ s King Kazembe, W erner’ s
N a t iv e s  o f  B r i t i s h  C e n t r a l  A f r i c a , S i r  Harry  J o h n s t o n ’ s 
works,  and p a r t i c u l a r l y  h i s  B r i t i s h  C e n t r a l  A f r i c a; i n  a d d i ­
t i o n  C oup land’ s K irk  on th e  Zambezi, M i t c h e l l ’ s s tu d y  o f
rt
t h e  Yao, S t e p p e r s  on and P r i c e ’ s Ind ep en d en t  A fr ica! , R D
6  „
O l i v e r 1 s S i r  Harry  Johnson and t h e  Scramble f o r  A fr ic a . ,
Harm a * s B eg inn ings  of Nyasaland and N orth  E a s t e r n  R hodes ia  * 
These and many o t h e r s  have a l l  p ro v id ed  me w ith  i n t e r e s t i n g  
m a t e r i a l  f o r  my work.
As can he seen  from th e  n a t u r e  of  the  work in  
P a r t  I I s i t  w i l l  be a p p r o p r i a t e  t o  s t a t e  t h a t  th e  b u lk  of 
i t s  s o u rc e s  h as  come from t h e  fo l lo w in g :
i )  Ord inances  p a s se d  by th e  then  Nyasa land  
L e g i s l a t i v e  C o u n c i l , i n c lu d in g  some of t h e  
m inu tes  o f  th e  L e g i s l a t i v e  C o u n c i l ;
i i )  C e r t a i n  U.K. S t a t u t e s  e x p r e s s l y  a p p l i c a b l e  
t o  Malawi;
i i i )  O c c a s io n a l ly  Common Law of E ngland ,  Rules  of 
E q u i ty  and S t a t u t e s ;
iv )  R e l i g io u s  laws e x i s t i n g  in  Malawi such as 
I s la m .w h ic h  i s  p r a c t i s e d  and governed  t h e i r  
dom est ic  r e l a t i o n s h i p s ;
v) Customary laws of  v a r io u s  s o c i a l  g ro u p s ,  
whenever t h e s e  a r e  a p p l i c a b l e  t o  P a r t  I I ;
v i )  F i n a l l y  and o c c a s i o n a l l y ,  a c t s  p a s s e d  by t h e  
Malawi Government s in c e  th e  Independence  of 
Malawi i n  1964*
The f o l l o w i n g  co r re sp o n d en ce  has a l s o  been u sed :  c o r r e s ­
pondence o f  th e  C o lo n ia l  O f f ic e  in  C.0„ 525 and F o re ig n  
O f f ic e  co r re sp o n d en c e  in  F.O, 2 and F.O. &4 s e r i e s .  But
7,
most o f  t h i s  c o r re sp o n d en c e  as found in  th e  d i s p a t c h e s  of 
t h e  Commissioners and  Consuls  G enera l  was l a t e r  e n a c ted  
as o rd in a n c e s  once a p p ro v e d „ So i t  has  been found in  some 
c a se s  t h a t  t h e  r e a s o n s  g iven  i n  t h e  d i s p a t c h e s  were l a t e r  
d i s c u s s e d  in  g r e a t e r  d e t a i l  i n  t h e  N yasa land  L e g i s l a t i v e  
C o u n c i l ,  once such p r o p o s a l s  were approved by th e  F o re ig n  
O f f i c e .  Hence I  have found  th e  d i s c u s s i o n s  o f  t h e  L e g i s ­
l a t i v e  C o u n c i l  more h e l p f u l  t o  my work, bec au se  such L e g i s ­
l a t i v e  C o un c i l  p ro c e e d in g s  in c lu d e d  th e  views of non- 
Government o f f i c i a l s  i n  t h e  L e g i s l a t i v e  C o u n c i l  such as 
t h e  Reverend  D octor  H e th e rw ick ,  who o f t e n  spoke f o r  th e  
needs  o f  t h e  A fr ic an  community. T h e i r  views a r e  of im p o r t ­
ance b ecau se  t h e r e  were no A fr ic a n  members i n  the  L e g i s l a ­
t i v e  c o u n c i l  d u r i n g  t h i s  p e r io d  and t h e  g r i e v a n c e s  of  t h e  
A f r ic a n s  were made known by th e  m i s s i o n a r i e s  whom t h e  
A f r ic a n s  cou ld  c o n t a c t  p e r s o n a l l y .
Another so u rc e  which I  have e x t e n s i v e l y  used  i s  
t h e  r e p o r t s  of  Commissioners ap p o in te d  t o  i n q u i r e  i n t o  
vax^ious causes  of  c e r t a i n  problems i n  th e  P r o t e c t o r a t e .
Among them a re  t h e  Commission a p p o in te d  t o  i n q u i r e  i n t o  
v a r i o u s  cau ses  f o r  t h e  1915 TIN a t iv e  R i s i n g ” .
Another r e p o r t  which I  have c o n s t a n t l y  r e f e r r e d  
t o  i s  t h e  Commission o f  E nqu iry  Appointed  to  E n q u i re  i n t o  
th e  F i n a n c i a l  P o s i t i o n  and F u r t h e r  Development o f  N yasa land .
More r e p o r t s  which I  have used  w i l l  be found
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l i s t e d  under  th e  S e l e c t e d  B ib l io g ra p h y .
As t h i s  s tu d y  i s  d e a l i n g  w i th  t h e  customary
laws of Malawi s o c i e t i e s  i t  i s  im p o r ta n t  t o  d i s c u s s  in
o u t l i n e  t h e  s o c i a l  groups d e a l t  w i th ,
Mien Nyasa land  was f i r s t  d e c l a r e d  a B r i t i s h
P r o t e c t o r a t e  i n  1891, by t h e  A f r ic a  Order i n  C ounc i l  o f
1839j i t  was s t a t e d  t h a t  th e  A.C.ojurtss i n  Malawi were t o
ap p ly  n a t i v e  law and custom in  s e t t l i n g  Afhic’an d i s p u t e s ,
u n l e s s  t h o s e  cus tom ary  laws were re p u g n a n t  t o  common law,
1s t a t u t e s  and t h e  r u l e s  of  e q u i t y  in  f o r c e  i n  England ,
The n a t i v e  custom and laws r e f e r r e d  t o  i n  t h e  
Ordinance  were o f  t h e  t r i b e s  t h e n  in  Malawi, t h e  main ones 
be ings  -
The Nyanja who by th e  t im e t h e  P r o t e c t o r a t e  was
e s t a b l i s h e d  occup ied  most o f  th e  s o u th e r n  p a r t  of t h e
2c o u n t r y ,  Nyanja a r e  a b ranch  of t h e  M arav i  p e o p le .
The Lomwe, m a in ly  found in  t h e  M lan je ,  C h i rad zu lu  
and Zomba d i s t r i c t s .  They em ig ra ted  from P o r tu g u e s e  E as t
3
A f r i c a  d u r in g  t h e  l a t t e r  p a r t  o f  th e  19 th  c e n tu r y .
The Yao, occupying  a l a r g e  p a r t  o f  Zomba, Kasupe,
1, S. S. M urray, The Handbook of  N y a s a la n d , The Government 
P r i n t e r s ,  p .  1577“
2, L i v i n g s to n e ,  D. and C . ,  The Zambezi and i t s  T r i b u t a r i e s , 
op, c i t . ,  pp. 105 and 1177“”
3 ,  Lord H a i l e y ,  N a t iv e  A d m in i s t r a t io n  i n  th e  B r i t i s h  
A f r i c a n  T e r r i t o r i e s , 7 ? a r t  I I ,  London, His M a j e s t y 1s 
S t a t i o n e r y  O f f i c e ,  p.* 24. But a l s o  see  Gam itto  on 
t h e  Nguru, a n o th e r  name f o r  Lomwe, b e in g  found on t h e  
banks o f  Lake Nyasa.
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F o r t  J o h n s to n  and B l a n t y r e <> In  th e  e a r l y  days of B r i t i s h  
a d m i n i s t r a t i o n  t h e y  were engaged in  s l a v e  t r a d e  and gave 
much t r o u b l e  when t h e  a d m i n i s t r a t i o n  was t r y i n g  t o  s u p p re s s  
t h e  s l a v e  t r a d e ^  The Yao co n t inu ed  t o  engage in  s l a v e  
t r a d e  u n t i l  i t  was f i n a l l y  a b o l i s h e d .  I t  i s  b e l i e v e d  t h a t  
th e  i n f l u e n c e  of th e  Arab s l a v e  t r a d e r s  d id  no t  a f f e c t  t h e  
l e g a l  sys tem  o f  m a r r ia g e  of  t h e  Yao p eo p le  in  s p i t e  of
2h av in g  been in  c l o s e  c o n t a c t  w i th  them f o r  a long t im e .
The Ngoni, occupying bo th  p a r t s  o f  C e n t r a l  and 
N o r th e rn  P r o v i n c e s ,  They a r r i v e d  in  Malawi d u r in g  t h e  
e a r l y  19 th  c e n t u r y « During t h e i r  e a r l y  days in  Malawi, 
t h e y  t r i e d  t o  s u p p re s s  o t h e r  t r i b e s  w i t h i n  t h e  c o u n t ry ,  
and a l th o u g h  s u c c e s s f u l  b e f o r e  t h e  e s t a b l i s h m e n t  o f  B r i t i s h  
Government i n  d e f e a t i n g  th e  Tonga, th e  Tumbuka and o th e r  
s m a l l e r  g roups  in  t h e  N or the rn  P r o v in c e ,  t h e y  were b i t t e r l y  
d e f e a t e d  in  1395 under  th e  l e a d e r s h i p  o f  S i r  Harry  Jo h ns to n  
who was then  th e  C o u n c i l lo r  of  th e  B r i t i s h  Government in  
M alaw i,
The Tumbuka, Ngonde, Tonga and Henga a l l  occupy- 
in g  most of t h e  d i s t r i c t s  in  th e  N o r th e rn  P r o v in c e ,  With
1, H.H. J o h n s to n ,  B r i t i s h  C e n t r a l  A f r i c a ,  London, 1397,Po 337. _  _____
2, H e the rw ick ,  A.,  f,I s lam  and C h r i s t i a n i t y  in  N yasa landTf, 
The Muslim World, Vol.  17, 1927, pp .  1 84 -6 ,
3 ,  L a n c a s t e r ,  D. Gordon, !,T e n t a t i v e  Chronology of t h e  
N goni” , The J o u r n a l  o f  t h e  Royal A n th ro p o lo g ic a l  I n s t i ­
t u t e ,  V ol .  LXVIII, pp. 78-9 & 85, 1 9 3 7 /
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t h e  e x c e p t io n  of th e  Ngonde who have a d i s t i n c t  system of 
*1
law™, th e  o t h e r  t r i b e s  i n  t h e  N orthe rn  P ro v in c e  seem to  
have somewhat s i m i l a r  system s o f  law* T h e i r  s i m i l a r i t y  
w i l l  be n o ted  i n  t h e  d i s c u s s i o n  of t h e i r  laws i n  t h i s  
t h e s i s «
The Acewa \ a r e  found in  t h e  c e n t r a l  p ro v in c e
2of Malawi and s t i l l  i n h a b i t  t h a t  a r e a .  As i s  t h e  case  
w i th  t h e  Nyanja p e o p le ,  th e y  a l s o  b e lo n g  to  th e  Malawi 
s tocko
The o b j e c t  o f  t h i s  t h e s i s  i s  t o  seek  t o  examine 
how t h e  customs and laws of t h e s e  p eo p le  were a d m in i s te r e d  
under f o r e i g n  r u l e .  Looking a t  t h e  c o n s t a n t  movements of 
t h e  t r i b e s  enum erated  above i t  would seem t h a t  t h e i r  c u s ­
toms must have been u n c e r t a i n  in  most c a s e s  u n l e s s  t h e  
e n t i r e  v i l l a g e  or  t r i b e  moved t o g e t h e r .  But as t h e i r  
u n i t y  began t o  grow th ro u g h  t h e  r i s e  of n a t i o n a l i s m  t h e i r  
customs and laws appeared  to  have narrowed down and merged, 
e s p e c i a l l y  a f t e r  t h e  i n t r o d u c t i o n  of E n g l i s h  law th ro u g h  
th e  o rd in an c eso  In  a d d i t i o n ,  t h e  growth o f  n a t i o n a l i s m  
seems t  o have b ro u g h t  about i n t e r - m a r r i a g e s  among d i f f e r e n t  
t r i b e s ,  t h e r e b y  n a r ro w in g  t h e i r  cus tom ary  d i f f e r e n c e s .  
However, i t  w i l l  be seen  i n  t h e  t h e s i s  t h a t  c e r t a i n  d i f f e r -
1. W ilson ,  G . , 1fThe C o n s t i t u t i o n  of th e  Ngonde” , Rhodes- 
L i v in g s to n  P a p e r s ,  Volumes 1 -8 ,  1939, p .  4$°
2o J o h n s to n ,  H.H. ,  B r i t i s h  C e n t r a l  A f r i c a , o p . c i t . ,
pp. 175~177o See a l s o  G ain i t to , A. C . P , King Kazembe , 
Vol.  1, p .  141 •
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en ces  i n  t h e i r  customs could not  be changed, h av in g  been 
w e l l  deve loped  b e f o r e  th e  r i s e  of n a t i o n a l i s m ,  or i n t r o d u c ­
t i o n  of  C h r i s t i a n i t y , no r  was t h e  B r i t i s h  Government a b le  
t o  change some of t h e s e  w e l l -d e v e lo p e d  customs * Among 
such customs t o  be  seen  even today  in  Malawi a r e  t h o s e  o f  
m a r r i a g e .  Thus a l th o u g h  C h r i s t i a n  M arr iag e  O rd inances  were 
p a s s e d  to  r e g u l a t e  some of  t h e  sys tem s of m a r r ia g e s  i n  the  
c o u n t ry  t h e y  d id  n o t  change c e r t a i n  p r a c t i c e s  in  m a r r i a g e s .  
Thus b r i d e  p r i c e  i s  s t i l l  p r a c t i s e d  among c e r t a i n  t r i b e s  
i n  Malawi, w h i le  polygamy i s  an a c c e p te d  system d e s p i t e  
t h e  f a c t  t h a t  i t  i s  c o n t r a r y  to  E n g l i s h  r u l e s  of law and 
C h r i s t i a n  b e l i e f s .
F i n a l l y  I  must s t a t e  t h a t  I  am n o t  a b l e  t o  f i n d  
ad eq ua te  words t o  e x p re s s  my s i n c e r e  g r a t i t u d e  t o  my j o i n t  
s u p e r v i s o r s ,  namely P r o f e s s o r  A.N. A l l o t t  and P r o f e s s o r  
Roland O l i v e r ,  whose p a t i e n c e  and gu idance  made i t  p o s s i b l e  
f o r  me t o  a c q u a in t  m yse lf  w i th  th e  sys tem  of  r e s e a r c h  work 
I  was t o  embark on, a sys tem  so new t o  me a f t e r  h av in g  
been u nd e r  American system of  r e s e a r c h  which I  d id  f o r  my 
M.A.
This  s tu d y  would have t a k e n  lo n g e r  th a n  i t  has  
a c t u a l l y  t a k e n  had I  n o t  been under  th e  c o n s t a n t  s u p e r v i s i o n  
o f  my l a t e r  s u p e r v i s o r  Dr. J .  R ich a rd  Gray, b u t  f o r  whose 
o b j e c t i v e  c r i t i c i s m  and gu idance  t h i s  work would have been 
deemed somewhat p a r t i a l ,  c o n s i d e r in g  t h a t  I  am a Malawi
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c i t i z e n  by b i r t h ,  and t h e r e f o r e  p resum ably  u n ab le  t o  r i s e  
above o n e Ts own n a t i o n a l  c o n c e p ts ,  b e l i e f s  and p r e j u d i c e s  *
My th a n k s  a r e  a l s o  due to  members of t h e  Common­
w e a l th  S o c i e t y  L i b r a r y  f o r  hav ing  a l l  t h e  n e c e s s a r y  Malawi 
g a z e t t e s  and o t h e r  r e p o r t s  a t  my d i s p o s a l  whenever I  r e ­
q u i r e d  them. I  a l s o  th an k  members o f  t h e  B r i t i s h  Museumi iI tS t a t e  P a p e r s  D epar tm en t ,  P u b l i c ' O f f i c e , t h e  School o f
r
O r i e n t a l  and A f r ic a n  S t u d i e s ,  e t c .
To Dr,  M. Douglas ( fo rm e r ly  Mary Tew) and P r o f e s s o r  
M arg a re t  Read I  owe h e a r t f e l t  t h a n k s  f o r  t h e i r  comment and 
encouragement i n  my work, and f o r  l e t t i n g  me make use o f  
t h e i r  p e r s o n a l  p a p e r s  *
And t o  t h e  p eo p le  of my c o u n t ry  who gave me t h e  
o p p o r t u n i t y  of i n t e r v i e w i n g  them whenever th ey  came t o  
Eng land .
I  a l s o  owe my g r a t i t u d e  t o  Mrs, N# W ate rson ,
A dv ise r  to  Women S tu d e n t s  a t  t h e  School o f  O r i e n t a l  and 
A f r ic a n  S t u d i e s ,  f o r  th e  c o n t a c t s  she  made on my b e h a l f  t o  
p eo p le  whose h e lp  has  e x p e d i t e d  t h e  co m p le t io n  of my work. 
F i n a l l y  I  th a n k  a l l  th e  e x - D i s t r i c t  Commissioners 
and P r o v i s i o n a l  Commissioners who gave t h e i r  comments on 
th e  c h a p te r  on th e  D i s t r i c t  Commissioners and P r o v i s i o n a l  
Commissioners i n  Malawi,
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L eg a l  pe rson s  were comprised of o r d i n a r y  men,
women, i n f a n t s ,  th e  aged and im p o te n t ,  l u n a t i c s  and a l i e n s .
They had a r e c o g n i s e d  s t a t u s  in  th e  community* P a r e n t s ,
u n c l e s ,  o ld  p e o p le ,  t h e  headmen and c h i e f s  were v e ry  much
r e s p e c t e d ,  b u t  were n o t  exempted from th e  law. Freedom
of speech and freedom t o  q u i t  a v i l l a g e  were one of t h e
g r e a t e s t  jo y s  o f  v i l l a g e  l i f e *  I t  i s  s t a t e d  t h a t  everybody
w a s . eq u a l  i n  m a t e r i a l  w ea l th  and everybody had th e  same
r i g h t s  and th e  same d u t i e s ,  hence th ey  were ex p ec ted  no t*
t o  i n t e r f e r e  w ith  o th e r  p e o p l e ’ s r i g h t s *  Macdonald ex­
p l a i n e d  t h a t  th e  peop le  o f  S ou thern  Malawi had l i t t l e  know­
led g e  o f  d i v i s i o n  of- l a b o u r  and t h a t  " th e y  have t h e  same
1
manners,  cus tom s, b e l i e f s  and o c c u p a t io n s* "  Macdonald 
may have w i tn e s s e d  t h i s  b u t  h i s  a s s e r t i o n  sh o u ld  be q u a l i f i e d  
in  t h a t  ev e ry  v i l l a g e  had a c h i e f  or  s u b - c h i e f ,  t h e n  a 
v i l l a g e  headman and th e n  on ly  th e  v i l l a g e r s  them se lves*  
T h e r e fo re ,  t h e i r  d u t i e s  and r i g h t s  cou ld  n o t  have been th e  
same* I t  i s  a l s o  n o tew or th y  t h a t  women and men had d i f ­
f e r e n t  r i g h t s  and d u t i e s  as w i l l  be e x p la in e d  in  t h e i r  
a p p r o p r i a t e  passages*
Male A d u l ts
Among t h e  Chewa, Yao, Lomwe, Nyanja and Makololo ,  
d e s c e n t  i s  m a t r i l i n e a l *  The husband i s  n o t  a c c e p te d  as
1* Macdonald, D uff ,  A f r i c a n a , Vol* 1, p* 29.
14.
t h e  head o f  t h e  f a m i ly  which he ,  h i s  w ife  and c h i l d r e n  
have formed*. Benno He eke 1 deduced t h a t  he tfwas t h e  g u e s t  
and s e r v a n t  i n  th e  f a m i ly  o f  h i s  p a r e n t s - i n - l a w Tf0^
A p e c u l i a r  f e a t u r e  o f  t h i s  s o c i e t y  i s  t h e  d u a l  
r o l e  p la y e d  by t h e  e l d e s t  male a d u l t ,  who, as  th e  u n c le  of 
th e  f a m i l y ,  h as  u n d i s p u te d  power over  i t s  members, y e t  i s  
c o m p le te ly  p o w er le s s  over  h i s  own w ife  and c h i l d r e n ,  who 
in  t h e i r  t u r n  a r e  u nder  th e  i n f l u e n c e  of t h e i r  uncle*. In  
p a t r i l i n e a l  s o c i e t y ,  th e  male a d u l t  who happens  t o  be th e  
head o f  t h e  f a m i ly  i s  t h e  most im p o r ta n t  member. His power 
over  h i s  f a m i ly  can be compared t o  t h a t  o f  a v i l l a g e  headman 
over  h i s  s u b j e c t s .  Among such t r i b e s  a r e  t h e  Ngoni, Ngonde, 
Tumbuka, Tonga and Henga, and a few o t h e r s .  In  b o th  m a t r i -  
l i n e a l  and p a t r i l i n e a l  s o c i e t i e s  a male a d u l t  owed a l l e ­
g ia n c e  t o  h i s  t r i b e  and t h e r e f o r e  t o  h i s  c h i e f .  He ought 
t o  be c a p a b le  of  d e fe n d in g  h i s  t r i b e  as t r i b a l  s o c i e t i e s  
had no m i l i t a r y  o r g a n i s a t i o n  i n t o  a rm ie s ,  and i t  s t a n d s  to  
r e a s o n  t h a t  t h e r e  was no r e c r u i t m e n t .  However, r e g a r d i n g  
t h i s  f a c t ,  i t  can be p o i n t e d  out t h a t ,  tho u gh  t h e y  may n o t  
have had r e g u l a r  a rm ies  i n  t h e  t r u e  u se  of t h e  word, i t  
was c e r t a i n  t h a t  men o f  t h e s e  t r i b e s  had t o  be on th e  
r e a d y  f o r  a c t i o n  a t  a momentTs n o t i c e ;  so i t  can be s a f e l y  
s a i d  t h a t  t h e r e  was a lways a p o t e n t i a l  army . s t a n d in g  by f o r  
a c t i o n .
1« He eke 1, Benno, lfThe Yao Tri 'ben , S t u d i e s  and R ep o r ts
N°o_4, I n s t i t u t e  of E d u c a t io n ,  Oxford U n i v e r s i t y  P r e s s ,
1955, Po 19.
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The one e x c e p t io n  to  . the  s t a t e m e n t  t h a t  t h e r e  
were no r e g u l a r  a rm ies  i s  th e  case  of t h e  Angoni, who not  
o n ly  had a p o t e n t i a l  army b u t  a l s o  had a r e g u l a r  f o r c e \  
known as t h e  *?Tmpi1?, i . e 0, th e  r e c r u i t m e n t  of  w a r r i o r s .
The s e l e c t i o n  of such c a n d id a te s  was made by t h e  Makosana 
(members o f  th e  c h i e f f s house -  b lood  r e l a t i o n s ) , t h e  
I n k o s i  Yamakosi ( th e  paramount c h i e f )  and th e  Nduna (House 
of E l d e r s )  who in  so d o in g ,  s t r e s s e d  th e  e s s e n t i a l  q u a l i t i e s  
o f  s t r e n g t h  and good h e a l t h  in  th e  boys aged between 10 
and 15, who, once chosen ,  had to  rem ain  i n  t h e  f o r c e  as 
long  as t h e y  were r e q u i r e d *  The q u a l i f i e d  men from t h e  
sch o o l  of ”Xmpi,f were p o s te d  t o  s t r a t e g i c  a r e a s  o f  t h e  
kingdom, t h e  s t r o n g e s t  b e in g  th e  gu ards  o f  th e  I n k o s i  Yama­
k os i*  When an a t t a c k  was immanent, w he the r  i t  was t h e  
o rg a n is e d  tJIm p i1f or  t h e  p o t e n t i a l  army, t h e  male a d u l t s ,  
r e g a r d l e s s  of  t h e i r  age ,  were summoned t o  war by a drum 
c a l l e d  A lg Toma. They armed th em se lves  a t  t h e i r  own c o s t ,  
w i th  a n y th in g  from po iso n ed  ar row s ,  s p e a r s ,  axes t o  c u t -  
l a s s e s . 2
The Angoni m i l i t a r y  sys tem  was l a t e r  adopted  by
3
t h e  Tumbuka and p e rh ap s  by th e  Tonga* The t?Im p i1? were
1* Read, M ., The Angoni of N y a s a la n d , op<,ci t„ ,  p .  31*
2* L i v i n g s to n e ,  David & C h a r l e s ,  The Zambezi and i t s
T r i b u t a r i e s , op0c i t „ ,  p* 96*
3* Young, T . ,  N otes  on th e  H i s t o r y  o f  Tumbuka and Kamanga
P e o p l e s , M is s io n  P r e s s ,  L i v i n g s to n ^ ,  1931> P° 127*
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sometimes h i r e d  by o t h e r  c h i e f s  such as  C h ie f  Malemia, th e
Yao c h i e f ,  who h i r e d  t h e  TfIm p i ,f t o  f i g h t  a g a i n s t  h i s  enemy,
1
C h ie f  Kuntaja*  Although K u n ta ja  was d e f e a t e d  by tflm p in , 
Malemia s t i l l  was n o t  q u i t e  f r e e  from th e  Ngoni p o l i t i c a l  
power c
This  would ap p e a r  t o  be one of  t h e  r e a s o n s  why 
t h e  Angoni were t h e  l a s t  t o  s u r r e n d e r  t h e i r  s u z e r a i n t y  and 
t h e i r  t r a d i t i o n a l  system  t o  t h e  B r i t i s h  * An e x c e p t io n  to  
t h e  g e n e r a l  p r a c t i c e  amongst th e  t r i b e s  o f  r e c r u i t i n g  males 
of any age ,  was t h e  Yao y o u th  who was n o t  c a l l e d  up f o r  
such s e r v i c e s  u n t i l  he had gone th ro u g h  t h e  ceremony of 
i n i t i a t i o n ,  where he was t a u g h t  n o t  on ly  t h e  way o f  v i l l a g e  
l i f e ,  i . e .  h i s  b eh a v io u r  tow ards  v i l l a g e  e l d e r s ,  b u t  he 
was a l s o  g iv en  i n s t r u c t i o n s  as t o  how t o  s t a n d  up to  th e  
enemyo Heckel  s a i d ,  r?From t h i s  t im e onwards t h e y  a re  con­
s i d e r e d  as a d u l t s  hav ing  th e  r i g h t s  and d u t i e s  of grown 
men and b e in g  o b l ig e d  t o  g iv e  up a l l  c h i l d i s h  t h i n g s  and
2h a b i t s  o They a r e  no lo n g e r  a l low ed t o  j o i n  t h e  c h i l d r e n <, * „17 
This  was t h e  most im p o r ta n t  a s p e c t  of t r i b a l  l i f e ,  i n i t i a t i o n  
i n t o  manhood. Between t h e  ages of  f o u r t e e n  and s e v e n te e n  
when a bpy^s v o ic e  broke and he has had h i s  fdream* he 
becomes i n i t i a t e d  i n t o  t h e  d u t i e s  and t h e  I p y a l t y  of h i s
1. Buchanan, John ,  The S h i r e  H ig h la n d s , W il l iam  Blackwood 
& Sons, London, ~
2 0 H ecke l ,  Benno, Op. c i t . ,  p .  24*
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t r ib e '* ' , u n l i k e  in  E n g l i s h  law where a man i s  no t  r e c o g n i s e d  
as r e a c h i n g  a d u l th o o d  u n t i l  he a t t a i n s  th e  age of  tw e n ty -  
one, when he i s  no more c o n s id e red  an i n f a n t .
Women
Dr, K a r l  Weule i n  w r i t i n g  of E a s t  and C e n t r a l
A f r i c a  s t a t e d ,  M0ur  manuals of e th n o lo g y  g iv e  a t e r r i b l e
p ic tu i ' e  o f  t h e  l o t  o f  women among p r i m i t i v e  p e o p le ,
!B eas t  of burden* and * s lave*  a re  th e  e p i t h e t s  c o n t i n u a l l y
a p p l i e d  t o  h e r .  . , The f a c t  i s  t h a t  t h e  women a r e  in  no
2danger  of k i l l i n g  th em se lv es  w i th  h a rd  work.** Dr. K ar l
Weule may be c o r r e c t  i n  t h a t  th e  women o f  Malawi were in
no danger  o f  k i l l i n g  them se lves  w i th  h a rd  work, b u t  t h i s
does n o t  d i s p ro v e  th e  f a c t  t h a t  t h e y  were overworked and
burdened ,  j u s t  as  i t  was in  any p r i m i t i v e  community, where
women w ere  looked  down upon. The fundam enta l  t h i n g  was
t h a t  th e  women d id  most of t h e  h a rd  work. However, i t  i s
n e c e s s a r y  to  n o t e  t h a t  women were in  f a c t  always in  danger
of k i l l i n g  th e m s e lv e s ;  bu t  such danger was more immanent
d u r in g  p regnancy  and a t  c h i l d b i r t h ,  where m ed ica l  t r e a tm e n t
was l e s s  advanced .  I t  i s  a l s o  t o  be n o ted  t h a t  most work
was done n o t  on ly  by th e  s e n i o r  w ife  bu t  a l s o  by j u n i o r
3
w iv es ,  d a u g h te r s  and by s l a v e s ,  i f  any. Hence t h e  work
1. Heckel ,  Benno, The Yao T r i b e , pp. 21-22 .
2. Weule, Kar1, N a t iv e  L i f e  in  East  A f r i c a  , P itman &
Sons L t d . ,  1909, pp.
3 o Werner, A .,  Op. c i t . , p. 136.
though h a rd  was o f t e n  d i v id e d  among the  women and l e s s e n e d  
th e  burden-  Again t h i s  custom p r e v a i l e d  f o r  th e  m a j o r i t y  
of  women b u t  d i d  n o t  a p p ly  t o  Royal women such as th e  
Ngoni, whose work was done by t h e i r  s e r v a n t s  o r  s l a v e s  
(b e fo re  s l a v e r ’y was a b o l i s h e d ) ,  or by coinmoners, L iv in g ­
s to n e  in  h i s  work on t h e  Malawi people  m en t ions  Makololo
s e r v a n t s  who d id  a l l  t h e  work which in  norm al ca ses  was
1
done by t h e  women t h e m s e l v e s . Read g iv e s  us  th e  fo l low ing
q u o t a t i o n ,  r e g a r d in g  Ngoni Royal women:
iJThe common f e a t u r e s  of t h e  l i f e  of l e a d in g  
women as i l l u s t r a t e d  in  t h e s e  t e x t s  were: 
t h e  number of  a t t e n d a n t s  and s e r v a n t s  in  
t h e i r  h ou seh o ld s  and t h e i r  co n seq uen t  freedom 
from manual work; t h e  e t i q u e t t e  s u r ro u n d in g  
l i f e  i n  t h e  in d lu n k u lu  and th e  b ig  house ,  
and t h e  f o r m a l i t y  of h o s p i t a l i t y ,  b e e r - d r i n k s  
and d an c es ;  r e l a t i o n s h i p s  w i t h  t h e i r  induna  
and w i th  t h e i r  husbands ,  and, as i l l u s t r a t e d  
by M arg a re t  J e r e ,  w ith  t h e  p a t e r n a l  grandmother 
who s u p e r v i s e d  t h e i r  u p b r in g in g  when t h e y  were 
young %
Again, L iv in g s to n e  n o ted  t h a t  Nyanja women c h i e f s
were r e s p e c t e d  by a l l  v i l l a g e r s  and even v i l l a g e  headmen
3
took  seco n d a ry  p la c e  i n  h e r  p r e s e n c e .  Th is  o b s e r v a t io n  
of  L iv in g s to n e  i s  t r u e  because  t h e r e  i s  no h i g h e r  a u t h o r i t y  
I n  a community th an  t h a t  o f  a c h i e f  and hence even a woman 
c h i e f  comes above th e  male v i l l a g e  head-man. I t  i s
I* L i v i n g s to n e ,  David & C h a r l e s ,  The Zambesi and i t s
T r i b u t a r i e s , o p . c i t . ,  pp. 304~5*
2, Read, M ., The Angoni of N y a s a la n d , o p . c i t . ,  p .
3 o L i v i n g s to n e ,  David & C h a r l e s ,  The Zambesi and i t s
T r i b u t a r i e s  , p .  106v, a l s o  r e c o rd ”ed Th B ri t isTT  C e n t r a l
A f r i c a  Gaze11e, December 1397•
customary among Malawi women to k n ee l when a man p a sse s  by-  
i t  i s  not a s ig n  of i n f e r i o r i t y  but an in d ic a t io n  o f  r e s ­
pect* During pregnancy, women were supposed t o  avo id  
m eetin g  men and i t  was "usual f o r  them as w e l l  as fo r  un­
married g i r l s  to rem ain a t home, but i f  th e y  met a man 
on a p ath , th ey  had t o  s te p  a s id e  and tu rn  th e  o th er  way; 
c o n se q u e n tly ,  they avoided  f a m i l i a r i t y  w ith  s tr a n g e  men and 
t h e i r  c h a s t i t y  was preserved* Another a s p e c t  o f  t h i s  be­
h a v io u r  was t o  show c o u r te sy  to  s t r a n g e r s .
A lthough i t  i s  b e l ie v e d  th a t  women were excluded  
from men’ s f u n c t io n s ,  th ey  were the le a d in g  figunss in  
some s o c i a l  and r e l i g i o u s  fu n c t io n s .  They a ls o  jo in ed  
men in  b e e r -d r in k in g . I t  i s  not s u r p r is in g  th a t  women 
were a llow ed  to j o in  in  b eer -d r in k in g , w h i le  th e y  were n o t  
allow ed  to  e a t  to g e th e r  w ith  t h e i r  husbands, a s  b eer -  
d rin k in g  was a s o c i a l  fu n c t io n  where anyone cou ld  j o in  in ;
But even  in  t h i s  ca se  the women, a llow ed  to  jo in  i n ,  were
2o f te n  th e  brewers of th e  b eer . The main reason  why 
women brewers were a llow ed  to  j o in  men i n  th e  d r in k in g  
would seem to  be due to f e a r  th a t  i f  th e  beer  was poisoned  
by w i t c h c r a f t ,  th e  brewer h e r s e l f  would be th e  v ic t im  and 
th e  r e s t  would n o t take i t .  In  t h i s  c a s e  i t  would seem 
th a t  she must t e s t  the beer each tim e a customer buys i t ;
1 .  Read, M ., The Angoni o f  N yasa lan d , p . 32 .
2 . In te r v ie w  -  R. K atengeza.
Both among t h e  Ngoni and th e  Yao s e n i o r  women 
h e ld  im p o r t a n t  p o s i t i o n s  i n  v i l l a g e  d i s p u t e s T h e y  h e lp e d  
t o  s e t t l e  d i s p u t e s  by t h e i r  j u d i c i o u s  h a n d l i n g .  They k e p t  
c a s e s  ou t  o f  c o u r t ,  by c o n s t a n t  s u p e r v i s i o n  of  th e  j u n i o r  
women, and i n  so d o in g ,  t h e y  enhanced t h e i r  s t a n d i n g  in  
t h e  community. Among th e  s e n io r  Ngoni women, each s e n i o r  
woman had a group o f  young women who were j u n i o r  t o  h e r ,  
and whom she s u p e r v i s e d  i n  h o u se h o ld s .  She s u p e r v i s e d  
them in  h e r  own house as w e l l  as  t h a t  of th e  co-w ives  and 
h e r  s o n s ? w iv e s .
I t  i s  a l s o  i n t e r e s t i n g  t o  n o te  t h a t  t h e  s e n i o r
2
women a l s o  worked as m idwives.  T h e i r  im por tance  was 
n o t i c e d  in  i n i t i a t i o n  ce rem o n ies .  M others  i n  p a t r i l i n e a l  
s o c i e t i e s  had much power over t h e i r  c h i l d r e n ,  bu t  o n ly  when 
th e  c h i l d r e n  were young. When such c h i l d r e n  grew up, 
t h e y  came under  t h e  g u a r d ia n s h ip  o f  t h e n  f a t h e r s 1 s i s t e r s  
o r  t h e i r  g ra n d m o th e r s .  This  i s  so because  in  such s o c i e t i e s  
c h i l d r e n  be lo ng  t o  t h e i r  f a t h e r s  and such p r a c t i c e  i s  
s t r o n g e r  where b r i d e  p r i c e  i s  p a i d .  V/omenTs im po r tan ce  
was f u r t h e r  enhanced b ecau se  husbands were u s u a l l y  away in  
employment, such as HMtenga Mtenga11 -  i . e . ,  c a r r y i n g
1. Read, M„, The Angoni o f  N y a s a la n d , o p . c i t . ,  p .  124.
2. I b i d . ,  pp. 124-5 .
3o I b i d . ,  pp. 134-*5*
European t r a v e l l e r s  * goods f o r  a sm a l l  payment*, Sometimes
th e y  c a r r i e d  t h e  Europeans th em se lv es  on t h e  ”m a c h i l a ” -
s t r e t c h e r . Women, d u r in g  such i n t e r v a l s ,  guarded  th e
h u sb an d Ts i n t e r e s t  a t  home,, tfThus, women had g r e a t  a u t h o r i t y
beh in d  t h e  s c e n e s ,  a l th o u g h  men were a c c e p te d  as t h e
1c a r r i e r s  of a u t h o r i t y . ” One o f t e n  h e a rd  t h a t  su ch -an d -  
such a woman was th e  r e a l  owner o f  th e  name. Th is  was so 
because  most o f  t h e  house d u t i e s  were d e a l t  w i th  by th e  
woman w h i le  h e r  husband was away. She in  f a c t  c a r r i e d  out 
a l l  t h e  f u n c t i o n s  o f  th e  husband i n  th e  house t i l l  he r e ­
t u r n e d ,  ex c ep t  t h a t  she cou ld  n o t ,  when h e r  husband was 
away, s e t t l e  d i s p u t e s  w i t h i n  h e r  own f a m i ly ,  and a l s o  cou ld  
n o t  r e c e i v e  s t r a n g e r s ,  i n  w hich  c a s e ,  she  had to  c a l l  h e r  
u n c l e .  I t  i s  a l s o  t r u e  t h a t  i t  was v e ry  r a r e  f o r  h e r  t o  
be e x e c u t iv e  o f  h e r  husband*s t i t l e .  T h is  was l e f t  t o  a 
man who, a l th o u g h  o f t e n  away, r e p r e s e n t e d  th e  t i t l e  i n  th e  
c o u r t s  o r  on o t h e r  p u b l i c  o c c a s i o n s , ^  u n l e s s  she came from 
a m a t r i l i n e a l  s o c i e t y  where th e  u n c le  d id  a l l  e x e c u t iv e  
d u t i e s .
The i n f l u e n c e  of  t h e  m others  ov er  t h e i r  c h i l d r e n ,  
b o th  d a u g h te r s  and s o n s ,  sho u ld  n o t  be o v e r lo o k e d .  Sons, 
whose f a t h e r s  were away f o r  a long  t im e ,  x^ere bound to  be
1. Van V e lse n ,  J . ,  The P o l i t i c s  o f  K in s h ip ,
p. 71.
2. I b i d . ,  p .  71*
under s tron g  c o n tr o l  o f t h e i r  m oth ers. The m other1s 
c o n tr o l  was more of lo v e  f o r  sons than d i s c i p l i n a r y  c o n tr o l  
which on ly  th e  fa th e r  could  g iv e .  T h is  was more so  when 
th e  son was a grown-up hoy who would g iv e  very  l i t t l e  
a t t e n t io n  to  h i s  m other1s a d v ic e .  Apart from th e  above-  
mtated f a c t ,  th e  women o f  a v i l l a g e  had c o n s id e r a b le  in f lu e n c e  
i f  d esce n t  i s  m a t r i l i n e a l ,  when t h e i r  im portance i s  co n c lu ­
s i v e  from th e  d eferen ce  shown to  them by th e  men.'3' Hence 
sons or d au g h ters , would to some e x te n t  be a f f e c t e d  by 
t h e i r  m oth ers.
Werner n o te s  t h a t  the w ives  had a r o l e  in  th e  c h o ic e
o f  a new c h i e f ,  "and th a t  o f t e n  th e  customary order o f
2s u c c e s s io n  among th e  Yao tr ib e  was s e t  a s i d e , n by the  
in f lu e n c e  o f  th e  women in  th e  e le c t io n v  As both w ives  
and fr e e d  s la v e s  had a p erson a l i n t e r e s t  i n  th e  appointment 
o f  a s u c c e s s o r ,  i t  was o n ly  ju s t  th a t  th ey  should  have a 
chance to  ex p r e ss  t h e i r  o b j e c t io n s ,  a lth o u gh  t h e i r  s t a t u s  
was low er than t h a t  o f  f r e e  men. The headman in  m a t r i l in e a l  
s o c i e t i e s  a l s o  depended on a c o n s id e r a b le  and i n f l u e n t i a l  
support from th e  women. Among th e  Yao where d escen t i s  
m a t r i l i n e a l ,  a woman w ie ld s  more power over her immediate
fa m ily  than the m ale, in c lu d in g  h er  husband who l e f t  h i s
T .’^Stannus. N otes on the T rib es  o f  B r i t i s h  C en tra l A f r i c a ," 
p • 2 96 .
2 .  Werner, A . ,  Races o f  B r i t i s h  C en tra l A f r i c a , o p . c i t ♦,
1906, p p .259-601
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own v i l l a g e  t o  j o i n  h e r .  Her s t a t u s  i s  a l s o  t h a t  en joyed  
by t h e  e l d e s t  male o f  h e r  f a m i ly ,  i . e .  h e r  u n c le  or b r o t h e r .  
And i f  t h e r e  be no s u r v i v i n g  male th e n  she c o u ld  s a f e l y  
assume f u l l  power and t h i s  cou ld  even be t o  t h e  e x t e n t  of 
assuming c h i e f t a i n s h i p .
The im p or tan ce  of  women was a g a in  n o t i c e d  among 
th e  Makololo women, Among them a woman might r e j e c t  t h e  
d e c i s i o n  of h e r  husband or  f a t h e r ,  as was done by S u b u tu an eTs 
d a u g h te r  who r e s i g n e d  th e  th r o n e  a s s ig n e d  to  h e r  by h e r  
f a t h e r  i n  o r d e r  t o  g e t  a p ro p e r  m a r r ia g e ,  as h e r  f a t h e r  was 
a v e r s e  t o  t h e  i d e a  o f  h e r  m arry in g ,  as i t  would mean t h a t  
she would f o r f e i t  h e r  th r o n e  t o  h e r  husband.*^
Women were a l s o  known to  be a c t i v e  in  custom ary  
m e d ic in e .  But h e re  t h e y  had to  be s e n i o r  women in  th e  com­
m unity .  They a l s o  a d v is e d  t h e  young women on h e a l t h  m a t t e r s  
and t h e  t r a i n i n g  of  c h i l d r e n . ^
The husband was looked on as a f a t h e r  o f  h i s  w ife  
and c h i l d r e n .  As in  t h e  case  of a f a t h e r ,  he might s t r i k e  
h i s  w i fe  as d i s c i p l i n a r y  a c t i o n ,  and t h i s  w*as n o t  t o  be 
t a k e n  as an a s s a u l t  on h e r .  Any a c t i o n  t a k e n  by h e r  a g a i n s t  
h e r  husband would n o t  be c o n s id e re d  by t h e  Ankhoswe u n l e s s  
i t  was a s e r i o u s  p h y s i c a l  i n j u r y .  But any a c t i o n  s h o r t  o f
1.  L i v i n g s to n e ,  David & G h a r le s ,  The Zambezi and i t s  
T r i b u t a r i e s , p .  225«
2. Read, M ., The Angoni o f  N y a sa la n d , o p . c i t . ,  pp .  134-5«
d i s c i p l i n a r y  m easures  was t a k e n  t o  be a g a i n s t  customary 
1law* T h i s 3 i f  done by an o u t s i d e r ,  was a c r im i n a l  o f f e n c e •
Further* ev id en c e  of  woman* s p r i v i l e g e s  was shown
by th e  f a c t  t h a t  she cou ld  b a r t e r  a s m a l l  p a r t  of h e r  g r a i n
a t  any t im e ,  w i th o u t  a s k in g  f o r  he r  husband*s p e r m is s io n ,
b u t  she co u ld  n o t  g iv e  g i f t s  t o  h e r  r e l a t i v e s  w i th o u t  th e
c o n se n t  of h e r  husband* I f  a husband found any goods,  he
had to  a sk  h i s  w ife  t o  make e n q u i r i e s  about  t h e i r  owner»
ship* I f  t h e  owner cou ld  no t  be found and he wished t o
b a r t e r ,  th e n  he cou ld  n o t  do s o ’w i th o u t  h i s  w ife*s  p e rm is -  
3s i o n .  The r e a s o n  why t h e  w ife  had t o  make e n q u i r i e s  about  
th e  ow nersh ip  of the  goods was because  i t  was c o n s id e r e d  
to o  m en ia l  a t a s k  f o r  a man, and th e y  were u s u a l l y  in  h e r  
p ossess io n , ,  I n  r e g a r d  t o  h e r  r i g h t  t o  b a r t e r  any s m a l l  
h ouseho ld  a r t i c l e  w i th o u t  t h e  h u sb an d Ts p e r m is s io n ,  t h i s  
would seem t o  come c lo s e  t o  t h e  p o s i t i o n  as  r e g a r d s  j o i n t  
ownership  between spouses  of  p r o p e r t y  i n  E n g l i s h  law -  as 
i t  was propounded in  Jones  v* Maynard.
lo . In te rv ie w  w i th  R. K atengeza .
2* H eckel ,  Benno, The Yao T r i b e , op* c i t * ,  p* 22*
3 o I n t e r v i e w  w i th  R* Katengeza* See a l s o  H eckel ,  Benno,
The Yao T r ib e ,  p ,  36
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I n f a n t s
In  Malawi s o c i e t i e s  c h i l d r e n  a r e  t h e  p r i d e  of  
t h e  t r i b e s .  Among th e  m a t r i l i n e a l  t r i b e s ,  d a u g h te r s  n o t  
on ly  have a m a t e r i a l  v a lu e ,  b u t  a l s o  b ro ug h t  i n  a d h e re n t s  
t o  t h e  m a te rn a l  v i l l a g e  in  th e  form of s o n s - in - la w *  The 
p a t r i l i n e a l  t r i b e s  who ac cep ted  b r i d e  p r i c e  a l s o  welcomed 
fem ale  c h i l d r e n  as t h e y  b ro u gh t  ,fw e a l t h IT t o  th e  p a r e n t s .
Most Europeans th o u g h t  t h a t  c h i l d r e n  l e f t  on 
t h e i r  own w i th  l i t t l e  or no s u p e r v i s i o n  must be s a d ly  
n e g l e c t e d .  On th e  c o n t r a r y ,  i n  Malawi homes o t h e r  s i b l i n g s  
and r e l a t i v e s  e x e r c i s e d  some in f l u e n c e  on t h e  young. Al­
though t h e r e  were no s c h o o ls  to  co n f in e  them t o  d e s k s ,  
t h e y  l e a r n t  t h e i r  d u t i e s  and p icked  up a g r e a t  d e a l  o f  
i n f o r m a t i o n ,  by i m i t a t i o n ,  a s k in g  f a t h e r ,  mother or u n c l e s ;  
b u t  above a l l ,  c h i l d r e n  a c q u i r e d  what s k i l l s  t h e y  needed 
a t  t h e i r  own d i s c r e t i o n .  The main e d u c a t i o n a l  and r e l i g i o u s  
emphasis i n  th e  c h i l d * s  u p b r in g in g  a t  t h i s  s t a g e  was
ffr e s p e c t w and ^ s o c i a l  a w a re n e ss1*. There was a f i x e d  code
1of a c c e p t a b l e  b e h a v io u r .  P h y s i c a l  s t r e n g t h ,  courage  and 
a t t e n t i o n  t o  d e t a i l  was v e ry  much e n f o r c e d .
P a r e n t s  had g r e a t  p a t i e n c e  w i th  t h e i r  c h i l d r e n .  
Macdonald in  1882 n o ted  t h a t  s*there a r e  no c l o t h e s  t o  s o i l ,  
no house t o  s p o i l ,  no windows t o  smash, no d i s h e s  t o  b re a k ,  
no spoons t o  l o s e ,  t h e  c h i l d  may p l a y  w i th  a n y th in g  i t  can
1. Macdonald, D uff ,  A f r i c a n a , Vol. 1, o p . c i t . ,  p .  120
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f i n d ;  i t  may go where i t  l i k e s  w i th o u t  go in g  i n t o  much
d an g e r ,  and w i th o u t  d e s t r o y i n g  f lo w e r  beds or  f a v o u r i t e
p l a n t s * 7f P a r e n t s  had g r e a t  lov e  f o r  t h e i r  c h i l d r e n ,  and
t h i s  lo ve  i s  o f t e n  shown by t h e  freedom g iven  t o  a c h i l d
in  n o t  b e in g  o v e r - c o n t r o l l e d *
Yet t h e  Yao p a r e n t s  do n o t  in d u lg e  t h e i r  c h i l d r e n ,
and i f  t h e y  were caught  p i l f e r i n g  a second  t im e ,  th e y  were
s e v e r e l y  p u n i s h e d <> Heckel  s a id  of th e  Yao c h i l d r e n ,  ,fth e
w re tch ed  s i n n e r  i s  t a k e n  by h i s  l e f t  arm and h i s  hand i s
3
h e ld  over a f i r e  or p u t  i n  h o t  a sh * n
Under custom ary  law th e  c h i l d  i s  no t  t r a i n e d  by 
b e in g  b e a te n  as a normal form of d i s c i p l i n a r y  measure;  and 
hence b e a t i n g  a c h i l d  i s  wrong under  Malawi custom, ex cep t  
in  c a s e s  of  p e r s i s t e n t  d e l in q u e n c y .  T his  depended v e ry  
much on t h e  age of t h e  c h i l d  co ncerned ,  and a l s o  on th e  
t y p e  of  wrong t h e  c h i l d  had committed , and hence t h e r e  were 
c e r t a i n  wrongs which might n o t  be pun ished  by th e  m other;  
f o r  example, t h e f t  i s  pun ished  by th e  f a t h e r  and v e ry  g rave  
c a se s  a re  p u n i s h a b le  by t h e  c o u r t B u t  in  t h e  l a t t e r  c a se ,  
i t  i s  v i c a r i o u s  l i a b i l i t y ,  and answ erab le  by th e  p a re n t s *
1* Macdonald, D u ff ,  A f r i c a n a , Vol* 1, o p . c i t * ,  p ,  120*
2 0 D u f f , H. L . , Nyaseland under th e  F o re ig n  O f f i c e , p p .23 4-5•
3* Heckel ,  Benno, The Yao T r i b e , o p . c i t . ,  p* 16*
4* R angley ,  W .H .J . ,  *rKotes on Chewa T r i b a l  Law*1, Hy as a lan d  
J o u rn a l , Vol.  I ,  No* N03, 1946, p* 15*
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The r e a s o n  why c e r t a i n  ca ses  a r e  p un ish ed  by t h e  f a t h e r  i s  
becau se  in  most c a s e s  c e r t a i n  c h i l d r e n ,  e s p e c i a l l y  boys ,  
p a id  v e ry  l i t t l e  a t t e n t i o n  to  th e  m o th e r ’ s punishment*
In  a d d i t i o n  i f  a baby c r i e d  c o n t i n u a l l y ,  and t h e  mother 
p a id  no a t t e n t i o n ,  t h e  mother might be b e a te n  by any member 
o f  t h e  community; and such e member was n o t  answ erab le  f o r  
h i s  a c t s *  This  depended v e ry  much on th e  age of th e  ch i ld *  
The s t a t e m e n t  by Heckel t h a t  t h e  c h i l d ’ s hand 
was pu t  i n t o  h o t  ash  shou ld  be q u a l i f i e d *  Punishment o f  
t h i s  n a t u r e  was g iven  to  a c h i l d  who was a h a b i t u a l  wrong­
d o e r ,  and e s p e c i a l l y  when he go t  i n t o  t h e  h a b i t  o f  s t e a l i n g  
t h i n g s  in  t h e  house a n d /o r  o u t s i d e ,  so t h a t  t h e  c h i l d ’ s
r i g h t  hand might be pu t  i n t o  h o t  a sh ,  so t h a t  t h e  c h i l d
1
was u n ab le  t o  use  h i s  hand again* Hence H e c k e l ’ s s t a t e ­
ment, i n  r e g a r d  t o  t h e  l e f t  hand be ing  pu t  i n  th e  a sh ,  i s  
n o t  u s u a l l y  t h e  c a s e ,  u n l e s s  th e  c h i l d  i s  l e f t - h a n d e d .
The r i g h t  hand was o f t e n  pun ished  in  such c a s e s .
As s t a t e d  above, i n i t i a t i o n  i s  a v e ry  im p o r ta n t  
e d u c a t i o n a l  i n s t i t u t i o n  among c e r t a i n  t r i b e s  such as t h e  
Yao, Nyanja  and Lomwe, and t h e  i n i t i a t i o n  ce rem onies  t a k e  
p la c e  a t  v a r i o u s  i n t e r v a l s .
I n i t i a t i o n  t a k e s  p la c e  a t  fo u r  d i s t i n c t  ph ases
h  R angeley ,  W .H .J . ,  ’’Kotos on Chewa T r i b a l  Law‘r, o p . c i t . ,  
p„ 15*
2, S t  annus ,  H .S . ,  ’’Notes on T r ib e s  of  B r i t i s h  C e n t r a l  
A f r i c a ” , i n  Royal A n th ro p o lo g ic a l  I n s t i t u t e  J o u r n a l
1 9 1 0 ,  p* 3 1 0 “ — — — — — — — — — — — — — — —
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i n  a g i r l Ts l i f e ,  whereas i t  i s  m ere ly  t h r e e  i n  t h a t  o f  a
boy. The f i r s t  one among th e  boys i s  t h a t  o f  c i r c u m c is i o n ,
which i s  c a r r i e d  out on them  when th e y  a r e  between n in e
and tw e lv e ,  o r  f o u r t e e n  and f i f t e e n  when t h e y  a t t a i n
p u b e r t y , Apar t  from t h e  c i r c u m c is io n  i t s e l f ,  th e  boys
a re  t o l d  many t h i n g s  which would gu ide  them in  t h e i r  l i v e s
1and in  t h e i r  d e a l i n g s  w i th  o th e r  p e o p l e . In  a d d i t i o n  t h e y  
a r e  t a u g h t  hymns and songs of  t h e i r  t r i b e s ,  o b s e r v a t io n  
of  t h e  sky ,  s t a r s  and w inds ,  d an c es ,  games, and t h e  impor­
t a n c e  o f  human l i f e .
I n i t i a t i o n  of g i r l s  a l s o  t a k e s  p l a c e  a t  abou t  
t h e  same age ,  and i n s t r u c t i o n s  as t o  how to  conduct them­
s e l v e s  i n  t h e  s o c i e t y  a r e  g iven  by o ld  women. ^Chinanmwali”
i s  a second ceremony f o r  th e  g i r l s  on th e  o c c a s io n  o f  t h e i r
or e a c h i n g  p u b e r ty  and when th e y  a re  r e a d y  t o  g e t  m a r r i e d .
A c c o rd in g ly ,  i n s t r u c t i o n s  p i v o t  round t h e  o c c a s io n  and t h e
g i r l s  i n  t h i s  second ceremony r e c e i v e  ad v ic e  as to  t h e
n a t u r e  of m a r r ia g e  and as t o  how to  s e l e c t  t h e i r  f u t u r e  
3s p o u s e s •
The n e x t  ceremony f o r  b o th  g i r l s  and boys t a k e s  
p l a c e  on t h e  ev en t  of  m a r r ia g e  when i t  becomes a j o i n t  
a f f a i r  and i n s t r u c t i o n s  and ad v ice  a r e  g iven  t o  b o th  groom
1. H eck e l ,  Benno, The Yao T r i b e , o p . c i t . ,  p .  23.
2. S ta n n u s ,  H .S . ,  HNotes on T r ib e s  of B r i t i s h  C e n t r a l  
A f r i c a " ,  1910, p .  297.
3 .  H ecke l ,  Benno, The Yao T r i b e , o p . c i t . , p .  23.
29 o
and b r i d e  t o g e t h e r 0 The f i n a l  ceremony i s  g iven  j u s t  
b e f o r e  t h e  f i r s t  baby i s  bo rn  and i n s t r u c t i o n s  g iven  a t  
t h i s  ceremony c o n s e q u e n t ly  d e a l  m ain ly  w i th  t h e i r  b e h a v io u r  
tow ards  each  o t h e r ,  and how to  look a f t e r  th e  baby* Re­
g a r d in g  t h i s  l a s t  cerem ony5 unm arr ied  p eo p le  a re  n o t  a l ­
lowed t o  a t t e n d  it.^*
While t h e  Yao, Lomwe and Nyanja  c h i l d r e n  were 
undergo ing  i n i t i a t i o n  ce rem on ies ,  t h e  headman o f  t h e  c e r e ­
mony (n o t  v i l l a g e  headman) o r  headwoman was r e s p o n s i b l e
o
f o r  any wrong t h e  c h i l d  might have committed a t  th e  ceremonys 
But t h e  chances o f  com m itt ing  any wrongs were remote  as 
t h e  c h i l d r e n  were a t  t h i s  t im e under  s t r o n g  c o n t r o l  o f  t h e  
headman, o r  headwoman, as  t h e  case  may b e » Again a t  t h i s  
t im e ,  th e  c h i l d r e n  were so i s o l a t e d  from th e  community, 
t h a t  any p o s s i b i l i t y  of  t h e i r  com m itt ing  wrongs r a r e l y  
a r o s e .
Although c h i l d r e n  a t  a c e r t a i n  age went t o  t h e  
d o rm i to ry  where th e y  s l e p t  w i th  o t h e r  boys and g i r l s ,  w i th  
g i r l s  t h e i r  p a r e n t s 1 l i a b i l i t y  d id  n o t  c e a s e » This  r e s p o n ­
s i b i l i t y ,  however,  depended on t h e  c h i l d ’ s age .  Hence 
a l th o u g h  some c h i l d r e n  c o n t in u e d  t o  s l e e p  a t  t h e  d o rm i to ry  
t h e y  were th e m s e lv e s  l i a b l e  i f  t h e y  were o ld  enough to
3
answer f o r  t h e i r  wrongs.
1» I n t e r v i e w ,  Che Somanje.
2* Ib id*
3* In te r v ie w ,  Chief Chakhumbila.
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Among some t r i b e s  such 8S Ngonde and Lomwe th e
boys and g i r l s  had a group l e a d e r  w h i le  a t  t h e  d o rm i to ry
1who was l i a b l e  f o r  t h e i r  w ron g s . But he cou ld  no t  answer 
f o r  them i f  t h e  wrongs were of a s e r i o u s  n a t u r e ,  such as 
murder,  where t h e i r  p a r e n t s  were ag a in  v i c a r i o u s l y  l i a b l e .
The ag e -g ro up  l e a d e r s  a l s o  a c te d  as i n t e r m e d i a r y  in  a r r a n g in g  
boy and g i r l  f r i e n d s h i p s  which o f t e n  ended in  m a r r ia g e .  
However, f i n a l  m a r r ia g e  a r ran gem en ts  were made by th e  boy*s 
p a r e n t s .
The c h i l d r e n * s  r e l a t i o n s h i p s  a l s o  ex tended  t o  
t h e i r  p a r e n t s ;  t h u s  i t  was a s t r o n g  u n i t i n g  f o r c e  between 
p a r e n t s  o f  th e  c h i l d r e n  who s l e p t  i n  t h e  same d o rm i to ry .
And i t  o f t e n  happened t h a t  in  such d o r m i t o r i e s  boys were 
i n t r o d u c e d  t o  t h e i r  f u t u r e  wives by t h e i r  f u t u r e  b r o t h e r s -  
in - law * In  t h e s e  d o r m i t o r i e s  r e s p o n s i b i l i t y  between 
b r o t h e r s  was s t r e n g t h e n e d ,  as in  ca ses  of  d i s p u t e s  b r o t h e r s  
d e fend ed  each o t h e r  a g a i n s t  an o u t s i d e r .
Malawi custom ary  law seemed t o  come n e a r  t o  
E n g l i s h  law in  exempting c h i l d r e n  from l i a b i l i t y .  Among 
t h e s e  t r i b e s  a c h i l d  was f?opanda n z e r u Tf ( i n c a p a b le  o f  
com m itt ing  c r im e s ) .  I t  was a l s o  a p p l i c a b l e  to  a l u n a t i c  -  
i?o th a  n z e r u ,f (w i th o u t  u n d e r s t a n d in g ) ,  and i f  he was t a k e n  
t o  c o u r t ,  no l i p o  ( f i n e )  was p a y a b le .  Although c h i l d r e n  
were exempted from l i a b i l i t y ,  i f  a c h i l d  i n f l i c t e d  d e a th
1. In terv ie w ,  Kwakasungula and Che Somanje.
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on a n o th e r s  th e  c h i l d ’ s r e l a t i v e s ,  r e g a r d l e s s  of i t s  age ,
1were c a l l e d  upon to  pay compensation* This  was v i c a r i o u s
l i a b i l i t y ,  which was a t  t h e  d i s c r e t i o n  of th e  C o ur t .  T h is
was s i m i l a r  t o  t h e  r e b u t t a b l e  p re sum pt ion  in  E n g l i s h  law
r e g a r d i n g  c h i l d r e n ’ s l i a b i l i t y  between t h e  ages  o f  t e n  and 
2f o u r t e e n .  But t h e  Ngoni c h i l d  was r e s p o n s i b l e  f o r  i t s
wrongs-5, p ro v id e d  th e  c h i l d  knew what i t  was d o i n g .
Ngoni c h i l d r e n  were t h e  c h i l d r e n  o f  t h e i r  f a t h e r s  
k
from b i r t h  ; i n  ca se  of a d i v o r c e ,  t h e  f a t h e r  o r  h i s  f a m i ly  
had cus tody  o f  t h e  c h i l d r e n .  This  i s  i n  c o n t r a s t  t o  th e  
c h i l d r e n  i n  a m a t r i l i n e a l  s o c i e t y  where t h e  c h i l d  be longs  
t o  th e  m other ;  i n  case  of  a d iv o r c e  i t  rem a in s  w i th  t h e  
w i f e ’ s r e l a t i o n s .  Ngoni boys went to  s l e e p  in  a d o rm i to ry  
from th e  t im e t h e y  had t h e i r  second s e t  o f  t e e t h ' 5 and 
s t a y e d  on t h e r e  u n t i l  th e y  m a r r ie d ,  u n l e s s  t h e y  were t a k e n  
t o  irIm p i i?o^ When l i v i n g  in  t h e s e  d o r m i t o r i e s ,  b e fo re  t h e y  
went t o  h e rd  c a t t l e ,  t h e y  made f r i e n d s  and a c q u i r e d  q u a l i t i e s  
of  s e l f - d e f e n c e  and r e l i a n c e ,  much needed l a t e r  in  l i f e .
1. R an g e ley ,  lfNotes on th e  Chewa T r i b a l  Law7’,
op. c i t , ,  p * 16.
2 0 C h i ld r e n  and Young P e rso n s  Act,  1963, S e c t io n  16.
3 o Read, M . , C h i ld re n  of  t h e i r  F a t h e r s ,  Methuen & Co, L t d . ,  
1959, p .  129o
72- 3 .
5« I b i d . , p .  87»
6. In te r v ie w ,  Chief Chakhumbila.
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M iss io n s  t r i e d  t o  s e p a r a t e  t h e  b a p t i s e d  boys from th e  r e s t  
and t h e y  met w i th  g r e a t  r e s i s t a n c e .
A l ie n s
Under custom ary  law, a l i e n s  were a s s i m i l a t e d  to
a community as  soon as th e y  were ac c e p te d  by th e  c h i e f  o f  
1t h a t  a r e a .  Gamitto  remarked t h a t  t h e  h o s p i t a l i t y  o f  th e
p eo p le  o f  Malawi t o  a l i e n s  was o f t e n  r e c o g n i s e d  by c u s to -
rnary law  so t h a t  t h e i r  goods and th e y  th e m se lv e s  were
l e g a l l y  p r o t e c t e d  and had a c c e s s  t o  th e  c o u r t s  of t h e  
2a r e a .
Once a l i e n s  were a s s i m i l a t e d  i n t o  t h e s e  communi­
t i e s ,  th e y  were g r a n te d  a l l  th e  r i g h t s  which were a l s o  
g r a n te d  t o  th e  members o f  th e  community, b u t  th e y  were 
ex p ec ted  t o  per fo rm  communal d u t i e s .
The a c t u a l  a c c e p ta n c e  of t h e  a l i e n  i n t o  th e  com­
munity  was done by t h e  c h i e f  i f  permanent r e s i d e n c e  was
3
r e q u i r e d .  But any member of th e  community cou ld  r e c e i v e  
an a l i e n  and th e  a l i e n  cou ld  expec t  h o s p i t a l i t y  from th e  
member o f  t h e  community w i th o u t  th e  c h i e f ’ s c o n s e n t ,  p rov id ed
1. L i v i n g s to n e ,  David & C h a r l e s ,  The Zambezi and i t s  
T r i b u t a r i e s , o p . c i t . ,  p .  224®
2„ G am it to ,  A .P .O . ,  King Kazembe, o p . c i t .  ( t r a n s .  by G. 
Gunnison) Vol.  I ,  pp .  ^9-T03T
3. L i v i n g s to n e ,  David & C h a r l e s ,  The Zambezi and i t s  
T r i b u t a r i e s , o p . c i t . ,  p .  224°
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1the v i s i t  was temporary•
U n lik e  under B r i t i s h  a d m in i s t r a t io n ,  i t  was n o t
n e c e s s a r y  f o r  an a l i e n  who d e s ir e d  to  s e t t l e  i n  a Malawi
community to  s t a t e  the  re a so n s  f o r  h i s  v i s i t  and the dura-
2t i o n  o f  h i s  s ta y  t h e r e .
Because o f  th e  accep tan ce  o f  the  a l i e n  By the
c h i e f ,  t h e  a l i e n  was e n t i t l e d  to  be g iv en  a p l o t  o f  land
by t h e  c h i e f  t o  be used by him i n  th e  same way as  any o th er
member o f  the community, but he could n o t  be made owner
■5
of the  land as the land  belonged t o  th e  t r i b e ♦
Because o f  the con stan t  movement o f  the  communi­
t i e s  i n  Malawi d u r in g  the e a r l y  days o f  t h e  B r i t i s h  admins-  
t r a t i o n ,  due t o  t r i b a l  wars,  i t  would appear th a t  the  r u l e s  
rega rd in g  the  accep tan ce  o f  a l i e n s  in to  th e  communities  
were n ot  as s t r i c t l y  observed a s  i n  normal peace t i m e s .
I t  was on t h i s  ground perhaps th a t  Macdonald s t a t e d  th a t
everywhere a l i e n s  were r e c e iv e d  "with h o s p i t a l i t y  by any
■ 4member of th e  community", n o t  n e c e s s a r i l y  a c h i e f .  How­
ever ,  by 1 9 0 3 9 no s tr a n g e r  cou ld  be r e c e iv e d  i n  any community
1 .  Macdonald, B u f f ,  A f r i c a n a , V o l . I ,  o p . c i t . ,  p . 27*
2i  See Chapter Part I I  o f  t h i s  t h e s i s  under B u t ie s  of  
P r i n c i p a l  Headman t o  rep o r t  of new a r r i v a l s  i n  h i s  a re a ,  
Ihe B i s t r i c t  (N a t iv e )  A d m in is tra t io n  Ordinance 1912.
3* Macdonald, B u f f ,  A fr ic a n a , V o l . I ,  o p . c i t . ,  p . 177 .
4* I b i d . » p .2 7 .
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w i th o u t  th e  c o n c u r r e n t  consen t  of t h e  c h i e f  and th e  
C o l l e c t o r s
I t  was n o t  u n t i l  1912 when t h i s  m a t t e r  was f i n a l l y  
t a k e n  over  from t h e  h e r e d i t a r y  c h i e f  t o  t h e  P r i n c i p a l  
Headman under  th e  D i s t r i c t  (N a t iv e )  O rd inance ,  19120
S la v e s
No d i s c u s s i o n  of  l e g a l  p e r s o n s  in  any s o c i e t y  
can be com plete  w i th o u t  to u c h in g  on t h e  s t a t u s  o f  s l a v e s  * 
F re q u e n t  i n t e r - t r i b a l  wars due t o  l o c a l  j e a l o u s i e s ,  p a r t l y  
t h e  e f f e c t  o f  m ig r a t io n  o f  t r i b e s ,  as w e l l  as the  i n s i d i o u s  
p r a c t i c e  o f  t h e  Arab s l a v e  t r a d e r s  l e d  to  commercial  s l a v e r y  
in  Malawi s o c i e ty *
In  s o c i e t i e s  where s l a v e r y  "was an i n s t i t u t i o n ,  
i t  f r e q u e n t l y  a r o s e  from be in g  born of s l a v e  p a r e n t s ,  e i t h e r  
a s l a v e  mother or a f r e e  f a th e r *  However, th e  l a t t e r  case  
would seldom occur  in  N yasaland becau se  i n  Nyasa s o c i e t y ,  
t h e  mother who was a s l a v e  a u t o m a t i c a l l y  became a j u n io r 1 
w ife  and h e r  c h i l d  a f r e e  c i t i z e n *
Roman law was c l e a r l y  on a s i m i l a r  f o o t i n g  h e r e ,  
bu t  t h e  p o s i t i o n  d i f f e r e d  in  Roman s o c i e t y ,  i n  t h a t  th e  
c h i l d  of  a s l a v e  mother and a f r e e  f a t h e r  was l e g i t i m i z e d  
in  t h e  f o l l o w i n g  ways:
I* D uff ,  H. L . 9 N yasaland under  the  F o re ig n  O f f i c e ,  o p „ c i t * ,
p ,  28v9o
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( a ) by su b s e q u e n t  m a r r i a g e , This  method was 
i n t r o d u c e d  by C o n s ta n t in e  and J u s t i n i a n  
s a n c t i o n e d  i t ,  s u b j e c t  t o  t h e s e  c o n d i t i o n s :
i )  P a r e n t s  must have been l e g a l l y  c a p ab le  
o f  m a r r ia g e  when th e  c h i l d  was con­
c e iv e d  ;
i i )  A p ro p e r  m ar r ia g e  c o n t r a c t  must be 
drawn up; 
i i i )  The c h i l d  must c o n s e n t ,
( b ) by I m p e r i a l  R e s c r i p t , Where s u b seq u en t  m a r r ia g e  
was im p o s s ib le  (e « g o , because  t h e  mother had 
s i n c e  d i e d ) ,  J u s t i n i a n ,  in  some c a s e s ,  p e r m i t t e d  
l e g i t i m a t i o n  by r e s c r i p t ,
( c ) by o f f e r i n g  t o  a M u n ic ip a l  C o u n c i l , L e g i t im a t io n  
was a l low ed  i f  a n a t u r a l  son was made -  o r  a 
n a t u r a l  d a u g h te r  m a r r ie d  t o  - a member of  a 
M u n ic ip a l  C o u nc i l ,
In  t h e  case  of  a c h i l d  born t o  a s l a v e  f a t h e r ,  
t h e  c h i l d  - i n  Malawi law as w e l l  as in  Roman law - be longed
i
t o  th e  m a s te r  of  th e  s l a v e  f a t h e r .  I t  i s  i n t e r e s t i n g  t o  
n o te  t h e  d i f f e r e n c e  and a l s o  t h e  p o s i t i o n  o f  a s l a v e  in  
some Malawi s o c i e t i e s  and t h a t  of Roman s o c i e t y ;  prima 
f a c i e ,  as i n  Roman law, th e  m a s te r  had th e  power of l i f e  
and d e a th  over  th e  s l a v e s .  But among th e  Yao on th e  o t h e r
1, J u s t i n i a n  D ig e s t ,
36 ,
hand ,  i f  a man k i l l e d  h i s  own s l a v e ,  th e  m oral  power of
th e  C hirope  e x i s t e d  f o r  p u n is h in g  th e  c r u e l  m a s te r ,  who
from t h e n  onwards would be haun ted  by t h e  s p i r i t  o f  h i s
a n c e s t o r s  f o r  w ro n g fu l ly  k i l l i n g  h i s  own s l a v e .  T h is
r i g h t  was seldom e x e r c i s e d  by any so b e r  m a s t e r .  A lthough
s l a v e s  were b e a te n  and p la c e d  in  th e  iyg o r i ” s t i c k  ( s l a v e
s t i c k ) ,  t h e y  could-riot be k i l l e d  w i th o u t  j u s t i f i c a t i o n ,
2excep t  a t  t h e i r  m a s t e r ’ s f u n e r a l .  I n  t h a t  c a s e ,  however,
t h e y  were n o t  k i l l e d  by t h e  m a s te r ,  b u t  i t  was t h e  custom
t h a t  some s l a v e s  sh o u ld  be b u r i e d  a l i v e  w i th  th e  m a s te r ,
e s p e c i a l l y  among the  Yao; bu t  some were b u r i e d  dead ,
Werner s t a t e s  t h a t  th ey  were o f t e n  k i n d l y  t r e a t e d ,
and in  f a c t ,  t o  an o u t s i d e r ,  were o f t e n  i n d i s t i n g u i s h a b l e
3
from th e  f a m i l y ,  Rowley e x p l a i n s  t h a t  t h e i r  p o s i t i o n
could  h a r d l y  be d i s t i n g u i s h e d  from th e  f r e e  p eo p le  as t h e y
a l l  engaged in  t h e  same o c c u p a t io n ^ 4
The o u t s t a n d i n g  h u m a n i ta r ia n  f e a t u r e  of  s l a v e r y
i s  seen  from t h e  f a c t  t h a t  th e  m as te r  a d d r e s s e d  h i s  s l a v e s
I
as i?mnyamatan (boy) or ,rbambou ( f a t h e r )  r a t h e r  th a n  nkapo^ou 
( s l a v e ) ,  A g i r l  was a d d re s s e d  as unam walin ( g i r l )  o r  iym aiTI
1. W e rn e r , A. , The N a t iv e  Races of B r i t i s h .  C e n t r a l  A f r i c a , 
op . c i t  o , p p ," 'b'f-Wo
2, I b i d . ,  p .  160.
3 o I b i d . ,  p , 160.
A. Rowley, H . ,  Twenty Years in  C e n t r a l  A f r i c a , p .  18.
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(mother)o The s i m i l a r i t y  between s l a v e r y  in  bo th  Malawi 
and European s o c i e t i e s  l a y  in  th e  f a c t  t h a t  s l a v e s  perfo rm ed  
househo ld  ch o res  and f i e l d - w o r k  w i th o u t  payment; b u t  h e r e  
ends th e  s i m i l a r i t y ,  because  in  Malawi s o c i e t y ,  t h e  fem ale  
s l a v e s  were o f t e n  th e  m a s t e r ’ s j u n i o r  w iv e s ' ' ,  as  s t a t e d  
above *
Among th e  Chewa, t h e  owner o f t e n  m arr ie d  h i s  
male s l a v e s  t o  h i s  fem a le  r e l a t i v e s  as t h i s  exc luded  him 
from p ay in g  b r i d e - p r i c e ,  and, of c o u r s e ,  fem ale  s l a v e s  were 
o f t e n  m a r r ie d  by the  owner.
People  who were condemned as c r i m i n a l s  or be-  
w i t c h e r s  o r  d e b t o r s  a c q u i r e d  th e  s t a t u s  o f  s l a v e r y  u n t i l  
t h e y  were redeem ed. During fam ine ,  sometimes p eo p le  p la c e d  
th e m se lv e s  i n t o  s l a v e r y  in  o rd e r  t o  have food  from th e  
r i c h e r .  Sometimes t h e y  d id  so when t h e y  had no r e l a t i o n s  
l i v i n g , ^ '  They a l s o  d id  so in  o rd e r  t o  p r o t e c t  th em se lv e s  
from t h e  c o n s t a n t  a t t a c k s  o f  s t r o n g e r  t r i b e s .  The Ngoni 
r a i d e d  o t h e r  t r i b e s  in  o rd e r  t o  supplement t h e i r  manpower 
by i n c o r p o r a t i n g  p eo p le  from t h e  r a i d e d  t r i b e s  i n t o  t h e i r 1
1. Werner, A , , The N a t iv e  Races of B r i t i s h  C e n t r a l  A f r i c a , 
op o c i t , ,  p . 2 7 3  *
2, Macdonald, D uff ,  A f r i c a n a , Vol. I ,  o p . c i t , ,  pp .  140™1,
3 * I b i d  *, p o 140 *
4.  L i v i n g s to n e ,  David & C h a r l e s ,  The Zambezi and i t s  
T r i b u t a r i e s , o p , c i t . ,  p ,  4 9 o
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1ovm t r i b a l  s t r u c t u r e .
The Tonga n e v e r  i n t e g r a t e d  t h e i r  s l a v e s  i n t o  
t h e i r  f a m i ly  s t r u c t u r e s ;  t h i s  i s  a d e v a s t a t i n g  c o n t r a s t  to  
a l l  o t h e r  t r i b e s  in  Malawi. The Tonga k e p t  t h e i r  s l a v e s  
in  s e g r e g a t i o n ,  a s o r t  o f  s l a v e  a p a r t h e i d .  The s l a v e s  were 
a l low ed  to  m a in ta in  t h e i r  own k in -g ro u p s  i f  t h e y  had any, 
i f  n o t ,  t h e y  co u ld  c r e a t e  one t o  s u i t  t h e m s e lv e s .  In  a 
way, t h i s  sys tem  s u i t e d  t h e  s l a v e s  as t h e y  were a b l e  t o  
r e t a i n  the ir*  own i d e n t i t y .  But had i t s  d i s a d v a n ta g e s  as 
t h e y  co u ld  n e v e r  r i s e  above th e  s t a t u s  of a s l a v e .  I t  Mas 
t h i s  sys tem  which p r e v e n te d  m a r r ia g e s  between s l a v e s  and 
f r e e  men# among t h e  Tonga.
S la v e s  a c q u i r e d  because  t h e y  were in  deb t  cou ld  
h a r d l y  be caLled s l a v e s  as  t h e i r  s t a t u s  was on c o n d i t i o n  
t h a t  t h e  d eb t  cou ld  be s a t i s f i e d  and t h e y  redeemed. Today, 
p eo p le  from such t r a n s a c t i o n s  are  r e g a r d e d  as d i s t a n t  
c o u s in s  of  th e  f a m i ly  t o  whom th e y  were pawned, A s l a v e  
cou ld  change h i s  m a s te r  by ru nn in g  away t o  a n o th e r  v i l l a g e
1. D uff ,  H .L.s  Nyasa land  under  t h e  F o re ig n  O f f i c e ,  o p . c i t .
p ,  196,
2. Van V e lsen ,  J . ,  The P o l i t i c s  of K in s h ip ,  o p . c i t , ,  p .  52
3 .  This  s i t u a t i o n  e x i s t s  i n  a v i l l a g e  n e a r  Zomba where 
two f a m i l i e s  whose r e l a t i o n s  were u n a b le  t o  ransom 
th e n  rem ained  in  t h e  v i l l a g e ,  and when s l a v e r y  was 
a b o l i s h e d  th e y  were a c c e p te d  as members of  t h a t  
community and known as  c o u s in s .
where he would he cla imed a s  a s la v e  by a r e l a t i o n  of  h i s
m aster  or where he was in h e r i t e d  a f t e r  t h e  death o f  h i s
m aster .  In  th e  former ca se  he may do so w i th  th e  hope th a t
the second m aster  may be k ind  t o  him. The custom was fo r
th e  s la v e  to  go to the v i l l a g e  of h i s  c h o ic e  and s i t  by
th e  s i t e  o f  th e  house which had been p u l l e d  down a f t e r  the
death o f  the occupant.  He could a l s o  run away and throw
h i m s e l f  on th e  grave o f  a ne ighbouring  c h i e f .  In  t h i s  way
1
he came under the p r o t e c t i o n  of  the c h i e f * s  fa m i ly ;
The trea tm ent  g iv e n  to  such a s l a v e  was more l e n i e n t
than o th e r w ise ,  a s  t o  m a ltr ea t  him would anger th e  dead
2occupant*s s p i r i t *  Judgement d eb tors  were c a l l e d  D in d i l e
among the Ohewa. They were so  kept i n  order to  a l lo w  t h e i r
r e l a t i o n s  to  f i n d  enough property  to  pay out h i s  d e b t s .
S la v e s  were not  on ly  s o ld  but b a r te r e d .
S la v e s  were s a c r i f i c e d  at  the death o f  a Yao c h i e f ,
but on ly  w i t h i n  c e r t a i n  c l a n s ;  The m a s te r ’ s death was kept
s e c r e t  u n t i l  the re q u ired  number had been secured i n  s l a v e
s t i c k s .  Werner e x p la in s  the method adopted as f o l l o w s :
"They were th e n  s t r a n g le d  a t  th e  g r a v e s id e  and 
thrown i n  b e fo r e  the m a s te r ’ s body was low ered .  
Sometimes th e y  were buried a l i v e  and t h i s  was 
done t i l l  r e c e n t l y  by the Tonga, who, i f  ope
1 .  Johnson, P.W; Nyasa th e  Grreat W ater, o p ; c i t . ,  p .2 9 .
2 .  R angeley ,  W.H;J.,  "Notes on the Ohewa T r ib a l  Law", 
o p . c i t . ,  pp;63~4*
5* I b i d ; , pp .63 -4  *
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s l a v e  was b u r i e d  w ith  a c h i e f ,  made him l i e  in  
t h e  g ra v e ,  c l a s p i n g  the  dead man in  h i s  armso 
I f  t h e r e  were s e v e r a l ,  th e y  s a t  in  th e  g rav e  
f a c i n g  each o th e r  and t h e  co rpse  was l a i d  
a c r o s s  t h e i r  k n ee s .  I f  any of  them sneezed  
a f t e r  t a k i n g  h i s  p l a c e  i n  th e  g ra v e ,  h i s  l i f e  
was s p a r e d ,  as i t  was b e l i e v e d  t h a t  th e  s p i r i t  
t h u s  s i g n i f i e d  h i s  r e f u s a l  o f  t h a t  p a r t i c u l a r  
v i c t i m , n 1
I t  was s a i d  of th e  Bemba t h a t  t h e  s l a v e s  so s a c r i f i c e d  d ied  
w i l l i n g l y .  But i t  i s  n o t  known w he the r  Malawi s l a v e s  sub­
m i t t e d  to  t h i s  v o l u n t a r i l y .
When a s l a v e  became an im p o r ta n t  man th rou g h  h i s  
a c t s  i n  t h e  v i l l a g e ,  he cou ld  be made an a d v i s e r  t o  h i s  
m as te r  and c h i e f .  E s p e c i a l l y  so in  m a t t e r s  r e g a r d i n g  t h e  
s l a v e Ts own p e o p le ,  e . g . ,  a Nyanja s l a v e  among th e  Yao; 
he became an im p o r ta n t  p e rson  i n  f o r e i g n  d i s p u t e s ,  bu t  
t h i s  d id  n o t  e n t i t l e  him t o  h i s  f reedom.
Buchanan m en t ions  i n s t a n c e s  where a man c o u ld ,  
due t o  h i s  f a i l u r e  t o  meet an o b l i g a t i o n  i n  a law s u i t ,  
s in k  down i n t o  s l a v e r y ,  and l i k e w is e  a man who f o r  a v e ry  
long  t im e  remained a s l a v e  could  r i s e  t o  a v e ry  p o w erfu l  
s t a t u s ,  e s p e c i a l l y  when he was redeemed by h i s  p eop le
2where he im m ed ia te ly  took  t h e  p o s i t i o n  he was e n t i t l e d  t o .
A s l a v e  might own p r o p e r t y  which he i n h e r i t e d  
from h i s  m a s te r  a t  h i s  d e a th .  A s l a v e  cou ld  on ly  i n h e r i t  
p r o p e r t y  i f  t h e r e  were no o t h e r  p e r so n s  i n  t h e  l i n e  o f
1. Werner,  A .,  The N a t iv e  Races of  B r i t i s h  C e n t r a l  A f r i c a ,
p * 160.
2. Buchanan, John ,  The S h i r e  H ig h la n d s , o p . c i t . ,  p. 9 7 o
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s u c c e s s i o n ,  But sometimes a s l a v e  was p r e f e r r e d  t o  a 
r i g h t  p e r so n  in  t h e  l i n e  of s u c c e s s io n  i f  i t  was th e  m a s t e r ’ s 
i n s t r u c t i o n .  He may n o t ,  however, marry t h e  m a s t e r ’ s widow 
a g a i n s t  hex' w i l l ,  b u t  i n  t h i s  c a se ,  t h e  s l a v e  may t a k e  up 
any a c t i o n  a g a i n s t  h e r  to  th e  Malcambala ( i , e 0 noblem an).
In  r a r e  c a s e s  ( th e  Ngonde) th e  p o p u l a r i t y  o f  th e  s l a v e  w i th  
th e  m a s t e r ’ s f a m i ly  may l e a d  t o  h i s  b e in g  a c c e p te d  as a 
member of th e  f a m i ly  and may have a c ce ss  t o  th e  w ife  of
1
th e  m a s te r  in  c a se s  of impotency on t h e  p a r t  of t h e  m a s te r .  
S lav es  m ight even own o th e r  s l a v e s  l e f t  by t h e  dead m as te r  
and would l a t e r  e n t e r  i n t o  l e g a l  m a r r ia g e s  o c c a s i o n a l l y  
w i th  t h e  m a s t e r ’ s d a u g h te r ,  i f  t h e  m as te r  a u t h o r i s e d  i t .
In  Chewa law, a s la v e  cou ld  sue a t  law and be 
sued ,  A s l a v e  cou ld  r e c e i v e  ”l i p o ” f o r  an i n j u r y ,  i f ,  f o r  
i n s t a n c e ,  a f r e e  man, o r  even a c h i e f ,  committed a d u l t e r y  
w i th  h i s  w i f e .  The s l a v e  could  r e c e i v e  a ” l i p o ” of  even 
s l a v e s  and th u s  become h im s e l f  a s l a v e  owner and p e rh ap s  
buy h i s  freedom , Rangeley  observed  t h a t  a s l a v e  cou ld  evexi
9
r e c e i v e  ’’d a i k o ^ ,  i . e ,  l a n d ,  which meant c h i e f t a i n s h i p .
I t  would seem, however, t h a t  t h e  word ”d z i k o ” I s  wrongly  
r e f e r r e d  t o  heig, as ”d a i k o ” always means ’’c o u n t r y ” and no t  
a p o r t i o n  of  l a n d  as i t  i s  c o n s t ru e d  h e r e ,  which cou ld  be 
a c c u r a t e l y  d e s c r ib e d  as ”malo a d z i k o ” ,
1,  I n t e r v i e w  w ith  Mwakasungula,
2, R ange ley ,  W,H. J • : ’’Notes on th e  Chewa T r i b a l  Law” , op, 
c i t , ,  p , 65 *
I f  a s la v e  r e c e iv e d  a g i f t  o f  a p o r t io n  of land w ith
peop le  he thereby  became the headman "mfumu” , but he could
never  r e c e i v e  a country o f  "dziko” , a s  r e f e r r e d  to  above*
1Borne e x i s t i n g  headmen have been c r e a te d  i n  t h i s  way. But such  
in s t a n c e s  would on ly  ta k e  p la c e  where t h e  p eo p le  on th a t  land  
were a l s o  s l a v e s ,  as no f r e e  p eop le  co u ld  be under a s l a v e .
I t  might be argued from th e  fo r e g o in g  t h a t  s la v e r y  o f  
a nature  as known to  o th er  n a t i o n s ,  d id  n o t  e x i s t  i n  Malawi,  
because  i t  was n o t  as r i g i d  as i t  was i n  o th er  c o u n t r i e s  and 
i n  p r a c t i c e ,  s l a v e s  were n ot  ashamed to  be s o ,  as  i t  was un­
d ers tood  th a t  a man became a s la v e  n o t  through h e r e d i t y ,  but 
merely by b e in g  a v i c t i m  of c ir c u m sta n c e s ,  i . e . ,  when he was 
captured; and on ly  h e ,  and not h i s  f a m i ly ,  became a s l a v e .  
Again i n  th e  ca se  o f  a s la v e  who was something i n  th e  nature  
o f  a pawn, became redeemed once the  debt was c l e a r e d .  In ad­
d i t i o n  the c o n d i t io n  o f  t h e  s la v e  depended n o t  on th e  law but 
on the m a ste r ’ s f e e l i n g s  towards him. Thus he could  be i n ­
t e g r a te d  i n  the fa m i ly .  Again, the Malawi s l a v e  had n o t  only  
d u t i e s ,  as d id  o th er  s l a v e s  o f  o th er  n a t i o n s ,  but r i g h t s  a t  
law -  he cou ld  sue i n  the  Ohewa law and he paid "lipo" i f  an­
o th er  perso^ , be he s la v e  or  a f r e e  man, committed a d u l te r y
w ith  h i s  w i f e .  Among the  Ngonde, he cou ld  marry h i s  m a s te r ’ s
2widow on h i s  m a s te r ’ s in s t r u c t io n s 'a n d  w i th  her c o n s e n t .
David L iv in g s to n e  t a l k s  o f  Makmlolo s e r v a n t s ,  but th ere
does n o t  seem to  be any evid en ce  th a t  among Malawi t r i b e s
1 .  I n te r v ie w  -  O hief  W. Gomani-.
2 .  I n te r v ie w  -  Mwalcasungula.
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th e r e  e x i s t e d  ser v a n t-m a ster  r e l a t i o n s h i p s .  Perhaps t h i s  s t a t e ­
ment i s  made i n  co n n ec t io n  w ith  th e  captured p eo p le  who worked
1as s e r v a n ts  or s l a v e s  during the time o f  L iv in g s to n e ?
According to some e a r ly  w r i t e r s  on Malawi, s la v e r y  did
e x i s t  among the Malawi s o c i e t i e s  hut i t s  n atu re  was not as
degrading as  th a t  o f  the s l a v e s  o f  European s o c i e t i e s .  Rowley
exp la ined  t h e i r  s t a t u s  i n  the f o l l o w i n g  q u o ta t io n :
"Throughout C en tra l  and East A f r i c a ,  s l a v e r y  i s  
an i n s t i t u t i o n  which e x i s t s  among the  n a t i v e s  them­
s e l v e s ;  Among th e s e  t r i h e s ,  however, w i th  whom we 
became a c q u a in te d ,  s l a v e r y  was f a r  l e s s  degrading  
than among th e  P ortu gu ese .  I t  was d i f f i c u l t  to  d i s ­
t i n g u i s h  between the bound and the f r e e ,  f o r  a l l  l i v e d  
t o g e th e r  and fo l lo w e d  the same occupations*"  2
Other w a t e r s  such a s  H.H;Johnston g i v e  t h e  im p ress ion  
th a t  the Malawi c h i e f s  kept many A fr ic a n  s l a v e s  to  th em se lv es  
and th a t  such a s i t u a t i o n  continued  u n t i l  the B r i t i s h  Govern­
ment i n  the th e n  Nyasaland under Joh n sto n 1s C onsu larsh ip  de­
c la r e d  t h a t  the s l a v e s  were f r e e  to go where they  p l e a s e d ,
3provided th ey  observed the Xaw.
I t  i s  n ot  exp la ined  whether th e s e  c h i e f s  kept s l a v e s  as  
of custom and thus rendered s l a v e r y  a r e c o g n is e d  i n s t i t u t i o n  
among the Malawi t r i b e s  or whether i t  was a f o r e i g n  i n s t i t u t i o n  
i n  t h a t  th ey  on ly  acquired them i n  r a i d s  and kept them as p r i ­
son ers  o f  war.^* Johnston i n  a d d i t io n  s t a t e d  t h a t  th e  s l a v e s  
from th e  Senega and B isa  c o u n tr ie s  in  th e  Luangwa v a l l e y  and
from Southern Nyasaland were taken  by the Portuguese  to  Tete
1? L iv in g s t o n e ,  David & C h a r le s ,  The Zambesi and i t s  
T r i b u t a r i e s , o p .c i t* . ,  p . 3©4.
2 .  Rowley, H . ,  Twenty Years i n  C entra l  A f r i c a , o p . c i t . ,  p . 18 .
3“* JOHNSTON, H.H.,  B r i t i s h  C entra l  A f r i c a ,, o p . c i t . ,  p. 158 .
4 .  L i v in g s t o n e , David & C h arles ,  The Zambezi and i t s  T ributa­
r i e s , o p . c i t . ,  p . 226.
on the Zambezi and thence th^ Quelimane and Mozambique where
they  were p icked  up by American sh ip s  as l a t e  as  the b e g in -
1n in g  o f  t h e  s x x t i e s .
T ra n sa c t io n s  of  t h i s  nature  as quoted above cou ld  h ard ly  
be c a l l e d  dom estic  t r a n s a c t i o n s .  The ord inary  Malawi c h i e f  
had no c o n t a c t s  i n  fa r  away p la c e s  such a s  T ete  which was i n  
Portuguese  E ast  A f r i c a  or America where s l a v e s  were f i n a l l y  
d is p a tc h e d .  The c o n s ta n t  t r i b a l  wars made i t  im p o s s ib le  f o r  
Malawi c h i e f s  t o  o rg a n ise  a l a r g e - s c a l e  t r a n s a c t i o n  w ith  t r a ­
ders  from the  o u t s id e  world; above a l l  t h e i r  s la v e  tr a d e
knowledge d id  n ot  equal t h a t  o f  th e  Yao and Arabs, the on ly
2group which t r a n s p o r te d  s la v e s  o u t s id e  Malawi.
The on ly  orgn a ised  s l a v e  trad e  known to  Malawi c h i e f s  by 
1861 was t h a t  l e d  by Yao c h i e f s  who c o n s t a n t l y  so ld  captured  
p eop le  from o th er  t r i b e s  t o  Arabs as  s l a v e s  i n  re tu rn  fo r  ca ­
l i c o ,  beads and above a l l  guns which th e y  used i n  wars a g a in s t  
the Eyanja, Makololo and o th er  weaker t r i b e s .  I t  was i n  t h i s
s t a t e  of a f f a i r s  th a t  m is s io n a r ie s  such as  L iv in g s to n e ,
3Bishop Mackenzie and H. Rowley found th e m s e lv e s .
There has been no w r i t t e n  ev id en ce  by th e  Malawi people  j
su pp ort in g  w r i t e r s  such as Rowley i n  s t a t i n g  th a t  s l a v e r y  was
an i n s t i t u t i o n  among the Malawi t r i b e s .  And a lthough  i t  has
been s ta ted  th a t  c e r ta in  t r i b e s  sa c r i f ic e d  th e i r  slaves a t  
the funera l  of the master, i t  seemed to  be a custom used fo r  
Borne time by Malawi ch ie fs ,  and i t  could be argued th a t  the
1 .  Johnston, EUH*;, B r i t i s h  C en tra l  B fr i .c a ,. o p . c i t . ,  p . 156.
2.- Swann, A lfred  J . ,  R ig h t in g  the S lave  Hunters i n  C en tra l  
A f r ic a ,  S e e le y  & Go. L td . ,  1910, p .62  .:
3 .  ROWley, H . ,  Twenty Years i n  B r i t i s h  C en tra l  A f r i c a , 
o p . c i t . , p . 55•
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system of  s a c r i f i c i n g  s l a v e s  may have been in trod u ced  only  
a f t e r  the i n t r o d u c t io n  o f  s la v e r y  by f o r e i g n e r s ;  and th a t  i f  
i t  e x i s t e d  b e fo r e  th e  i n t r o d u c t io n  o f  s l a v e r y ,  th e y  used a n i -
1
mals such a s  the ox which was sometimes done among Yao c h i e f s *  
But among the many re a so n s  f o r  a s s e r t i n g  th a t  s la v e r y  
did e x i s t  i n  Malawi s o c i e t i e s ,  a t  l e a s t  f o r  dom estic  purposes ,  
was t h e  f a c t  th a t  th e r e  were co n s ta n t  t r i b a l  wars r e s u l t i n g  
i n  the d e fe a te d  t r ib e s *  becoming p r i s o n e r s  o f  war who were i n
pf a c t  t r e a t e d  as  s l a v e s  o f  the v i c t o r i o u s  t r i b e s .
However, i t  can be argued th a t  s l a v e r y  as one i n v o lv in g  
commercial t r a n s a c t i o n  on a la r g e  s c a l e  was n ot  known; hut that  
as a domestic i n s t i t u t i o n  i t  was p r a c t i s e d  i s  ev idenced  i n  
th e  Malawi word "Kapolo**•
L u n at ic s
Gases o f  lu nacy  e x i s t e d  i n  Malawi com munities .  There was 
however no l e g a l  p r o v i s io n  made u&der Malawi customary law  
f o r  t h e i r  s p e c i a l  confinement as was l a t e r  under the  adm inis­
t r a t i o n  o f  E n g l i sh  law i n  Malawi, due to  the f a c t  t h a t  a l u ­
n a t i c  would u s u a l l y  be i n  the s p e c i a l  care  o f  h i s  r e l a t i o n s  
or ,  i f  w ithout  r e l a t i v e s ,  the c h i e f  might ask  th e  o th er
members of the community to  care  f o r  him f o r  th e  sake o f
3
human c h a r i t y .  In  a d d i t i o n  the l u n a t i c  under customary law
5T'
though n ot  co n f in ed  i n  anasylum, u s u a l l y  had to  be i n  a g o y i -
s t i c k  which -proclaimed him as an. in sa n e  man t o  th e  community*
1; Werner, A . ,  The N a t iv e  Races o f " B r i t i s h  '(Jentral A fr ica ' ,'
o p . c i t # ,  1906, p . 160 .  ..............
2 .  L iv in g s t o n e ,  David & G harles ,  The Zambezi and i t s  Tribu­
t a r i e s . o p . c i t . ,  p . 226.
3* I n te r v ie w  w ith  R. K atengeza.
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T his  s i t u a t i o n  however came to  an end w ith  th e  p a s s in g  o f
th e  Ordinance o f  th e  care o f  the  L u n a t ic s ,  when m a g is t r a te s
were g i v e n  power to in q u ir e  in to  c a s e s  o f  a l l e g e d  lunacy
and to  c o n f in e  such p eop le  to  a p la c e  s u i t a b l e  fo r  such  
1confinement *
A l u n a t i c  was known under customary law as Otha Nzeru  
as d i s t i n g u i s h e d  from opanda hzeru which means one born an 
i d i o t  or a c h i ld o  o f  tend er  a g e .  Both th e  l u n a t i c  and the  
i d i o t  were exempted from th e  l i a b i l i t y  o f  paying  compensa­
t i o n s  w h i le  th e  c h i l d ’ s o f f e n c e s  were v i c a r i o u s l y  answered
2f o r  by the persons  who stood  i n  lo c o  p a r e n t i s  t o  him.
With th e  advent o f  t h e  B r i t i s h  A d m in is tra t io n  the  
l u n a t i c  i n  h i s  asylum had b e t t e r  m edica l  treatm ent than  
th o s e  i n  the days p rev iou s  to  i t .
1 .  See Part I I ,  Chapter VI under t i t l e  L u n a t ic s .
2. Langley ,  W.II.J. h o t e s  On a T r ib a l  Law, The Nyasland  
Journal  V o l . l ,  Mo.3, 1948, P-16.
CHAPTER II
A fter  having d iscu ssed  the s ta tu s  of th e  members 
of Malawi S o c i e t i e s  I t  i s  now l e f t  to  d ea l  with  the law 
which governed them.
The law and c l a s s i f i c a t i o n  of Wrongs
Various s o c i e t i e s  in  the world have t h e i r  own 
forms and patterns of punishment. In Malawi law punish­
ment was a form of d i s c i p l i n e ;  a deterrent  t o  would-be  
wrongdoers and p o t e n t i a l  c r im in a ls .  European s c e p t ic i s m  
t o  customary law was expressed by T.G-. Wood’s Natural  
H is to r y  o f  Man; nThe savage i s  e s s e n t i a l l y  c r u e l ,  not 
having the l e a s t  regard for  the s u f f e r in g s  of  others and 
i n f l i c t i n g  the most f r i g h t f u l  to r tu r e s  w ith  calm enjoyment.
As for  m o r a l i ty ,  as we understand the word, the tru e  savage  
has no con cept ion  of i t ,  and the  scenes which r i g h t l y  take 
place  in  savage lan d s ,  are of such a nature th a t  t r a v e l l e r s  
pass them over In d i s c r e e t  s i l e n c e .  Honesty In i t s  r ig h t  
sense  Is  e q u a l ly  unknown and so Is  t r u th fu ln e s s  or s u c c e s s f u l  
t h e f t  and an undetected  fa l s e h o o d ,  being ev idence  of s k i l l  
and in g e n u i ty  and by no moans a d i s g r a c e . T o d a y ,  the
1 .  MacDonald, D u ff ,  A fr icana V o l .  1 ,  op. c i t  . ,  p. 258 .
Quoting T.G. Wood". Natural H is to r y  o f  Man.
law o f  th o s e  people might appear barbarous t o  us but 
w© must always bear in  mind the age in  which they l ived *
A l l  l e g a l  persons had an undisputed s o c i a l  s ta tu s  
which th e  law expected them t o  maintain* There were no 
p o l i t i c a l  p a r t i e s  or op p o s i t io n s  in  the  way we know them 
now* yet  everyone wa3 f r e e  t o  g ive  h i s  own opinion  and the  
law protected  him* provided that  such c r i t i c i s m s  did not 
a f f e c t  th e  r ig h t s  of other members in  the community*
In  v i l l a g e s *  nobody was ever i n  want. MacDonald 
remarked on the g e n e r o s i t y  which the v i l l a g e r s  showed 
towards each other in  the matter of sh a r in g  and len d in g
■j
property .  Even in  case s  of famine t r a v e l le r ' s  could enter
a garden or a farm and help  themselves  t o  t h e i r  s a t i s f a c t i o n
2but were not allowed to  take th in g s  away*
This in  fa c t*  was why the punishment for  t h e f t  
was e x c r u c ia t in g .  There was no j u s t i f i a b l e  excuse for  
s t e a l i n g .  nA man who robs h i s  neighbour*1, i t  i s  argued,
’*puts h im s e l f  in  the p o s i t i o n  of a wild b e a s t ,  and deserves  
t  o be t r e a te d  as such”
IT T a c T T o h ^ ^      — ----- --
£ .  In terv iew  w ith  R. Katenpeza.
3 .  Duff* H.L. Nyasaland Under Foreign  O ff ice*  op, c i t . ,  p.  339 
1903.
Hence the  argument d e fea ts  D u f f ' s  a s s e r t i o n  th at  
!,among p r im it iv e  p eo p le ,  where the  moral sense  i s  ex c e p t io n ­
a l l y  f e e b l e ,  l e g i s l a t i v e  r e t r i b u t io n  i s  of n e c e s s i t y  
e x c e p t io n a l ly  se v e r e 11 .
In  v i l l a g e s ,  s o c i e t y ,  duty, f r ie n d s h ip  and c h a r i ty  
were g r e a t ly  v a lu e d ,  that  was why the law had to  be maintained  
by measures which people would r e s p e c t • Because of the  
tremendous p en a lty  paid for  c r im es , th ere  were no h a b itu a l  
cr im in a ls  as such.
I n a b i l i t y  t o  w r i t e ,  declared D u ff ,  11 e l im in a te s  
at  once a l l  such ig n o b le  sw indles  as are a f f e c t e d  by an 
unscrupulous use  of th e  pen**. There are no accounts t o  be 
fo rg ed .  ''Native innocence guards a g a in s t  unnatural cr im es .  
Thus, debarred from a r t i f i c i a l  sources of e v i l ,  the n a t ive  
confined h im se l f  t o  th o se  f i e r c e  t r a n s g r e s s io n s  a ga in st  
l i f e ,  l i b e r t y  and property which, o r ig in a t in g  in  the primit­
i v e  p a ss ion s  of  men, have s ta in ed  and chequered the h i s t o r y
1of  a l l  t r i b e s  and n a t io n s .  Murder, b a t t e r y ,  ab du ct ion ,  
robbery, t h e f t , th ese  are the p r in c ip a l  crimes which he 
r e c o g n ise s  and a l l  of them, l i k e  most other o f f e n c e s ,  he 
was wont t o  punish, according t o  h is  severe  and simple code,
1 .  I b i d . ,  p. 238.
by th e  supreme p en a lty  of death" This was so  among
th e  Xao but only compensation was not forthcom ing.
T r a v e l le r s  and other w r i ter s  have t r i e d  t o
d i s t i n g u i s h  between cr im ina l  and c i v i l  wrongs in  Malawi
s o c i e t y .  I t  i s  necessary  to  s t a t e  that u n l ik e  E n g l ish
law , where crimes are d is t in g u ish e d  from c i v i l  wrongs,
such d i s t i n c t i o n  was not s t r e s s e d  in  Malawi s o c i e t y .  In
a d d i t io n ,  regarding  procedure, they d i f f e r  b a s i c a l l y  In
that  in  E n g l ish  law crimes are p u n it iv e  and at th e  in s ta n ce
of the Crown whereas c i v i l  wrongs are compensatory and at
2th e  Instance  of the aggrieved  in d iv id u a l .  There was not 
o f te n  the tendency t o  d iv id e  wrongs i n t o  c a t e g o r i e s  
corresponding to  c i v i l  and cr im ina l  c l a s s e s .
In  Malawi s o c i e t y ,  a l l  the wrongs, whether c i v i l  
or c r im in a l ,  were a l l  dea lt  with  by the C h ie f ,  w ith  some 
q u a l i f i c a t i o n  among the  Acewa.^
Among the  Acewa " a l l  wrongs were p r iv a te  wrongs,  
e i t h e r  a g a in s t  an in d iv id u a l  or a g a in s t  th e  C hief  as an 
in d iv id u a l  i n  h i s  ca p ac ity  as the head of  the  community.
1 .  I b i d . , p. 335.
2 .  W in f ie ld ,  P. H. ,  W in f ie ld  en Tort London, Sweet Sc Maxwell.  
1963. pp. 10-11 .
3. Werner, A . ,  Native  Races of  B r i t i s h  Central A f r i c a , op. c i t  
p. 263.
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A Chief could a l s o  as a p r iv a te  in d iv id u a l  commit a 
wrong* I f  t h e  C hief  was wronged compensation was paid 
t o  him at  f i r s t  appearance as a p r iv a te  in d iv id u a l  but 
when i t  i s  remembered that i n  fa c t  th e  wealth  of  the  
Chief was the w ea lth  of th e  people i t  i s  seen  th at  in  
r e a l i t y  th e  payments were made to  the  C h ie f ta in s h ip  
and not t o  th e  C h ie fu . The punishment for  a l l  wrongs 
was compensation*
Imprisonment, as a form of punishment, was not 
known* This I s  because imprisonment in s tea d  o f  punish­
ment i s  a form of  s la v e r y  and a Chief could not keep a
s la v e  whose wrong was don© to  another I n d iv id u a l  and
not t o  him, and who was th e  person meting out j u s t i c e ,  
u n le s s  such a s la v e  was for th e  use of the community 
when he would appease the anger of th e  people - but t h i s  
does not seem to  have been the case among th e  Malawi 
p e o p le .
The more s e r io u s  o ffen ces  were murder, a d u l te r y  
2and w itc h c ra f t*  One wonders whether i n  th o s e  cases  where
an o f fe n c e  a g a in s t  the  community was r e c o g n is e d ,  one could
not say th a t  t h e s e  were cr im in a l  o ffences*  Moreover, 1
iii 1 titiii>11nrf r~n—fi ~i rn ■iia'. n i i ■ i i mi i  .......* n nnn nininn m i ■ * n il mwwawi B in n imfn i n i i n i m ....iTnnrn  .......mu   i ■ i «i m i i n i i ■ t i nil  .  i t-—-
1* R angeley ,  W *H . J * , "Notes on Chewa T r ib a l  Law." The Nyasaland,
Journal  V o l .  1 .  No* 3* Nyasaland S o c i e t y  1948 p* 7 .
2 .  D u ff ,  H. L. ,  Nyasaland Under the  Foreign  O f f i c e ,  op* c l t . ,  
p.  319.
s in c e  i t  Is  conceded th a t  in  th o se  cases  o f  d iso b ed ien ce  
of th e  C h i e f s  orders ,  "war" on th e  C hief , '1’ e t c . ,  where 
th e  l i p o  was paid t o  th e  C h ie f ,  i t  was r e a l l y  paid t o  the  
C h ie f ta in s h ip .  And s in c e  i t  was conceded to o  th a t  such  
l i p o  was paid i n t o  th e  C h i e f fs treasu ry  making i t  a sort  
of f i n e ,  could i t  not be s a id  th a t  o f fen ces  o f  th at  sort  
were indeed o f fe n c es  a g a in s t  the community (r ep resen ted  by 
the Chief)  fo r  which f in e s  had been imposed making them 
crimes? Perhaps I t  i s  merely  academic t r y in g  t o  f ind  a 
d i s t i n c t i o n  between c i v i l  and cr im inal  o f f e n c e s .  I t  would 
c e r t a i n l y  have been e a s ie r  i f  one could fo l lo w  E l ia s  here  
and say  th at  th e  d i f f e r e n t i a t i o n  i s  "between o f fe n c es  that  
must be p u b l i c ly  punished by s o c i e t y  a t  la rg e  and th ose
Q
th a t  should be l e f t  t o  p r iv a te  r e d r e s s . . . " .  I n  Acewa 
S o c ie t y  such a d i s t i n c t i o n  was u n fo r tu n a te ly  not q u ite  
sharp. In  se r io u s  o f fe n c es  such as murder and w i tc h c r a f t  
the  "punishment by the  s o c i e t y  at large" which would have 
been death or banishment was not automatic and o f te n  l i p o  
( p r iv a te  r e d r e s s )  was re so r ted  t o .  In  Acewa law the  
recogn ised  wrongs were c l e a r l y  s e t  out and inc luded  o f fe n c es  
a g a in s t  th e  C h ie f ,  o f fe n c es  a g a in s t  R e l i g i o n ,  o f fen ces
1 .  R angeley ,  W. J .H. "Notes on Cewa T ribal  Law", op. c i f c . ,  p. 19.
2.  E l i a s ,  T. O. ,  Nature o f  Afr ican  Customary Law, Manchester 
U n iv e r s i t y  P r e s s . 1956.  p.  X2T.
a g a in st  J u s t i c e  * o f fe n c es  a g a in s t  Public  P ea ce ,  a l l  which 
c a l l e d  fo r  l i p o  t o  the  G h ie f .  Then, o f fe n c es  in v o lv in g  
b o d i ly  in j u r y ,  sexu a l  o f f e n c e s ,  o f fen ces  a g a in s t  property  
a l l  o f  which in vo lved  the paying o f  l i p o  t o  in d iv id u a ls  
who were wronged* Of the  Yao, Werner noted th e  d i v i s i o n  
in to  cr im in a l  and c i v i l  wrongs, each group having  i t s  own 
procedure.'** But i t  i s  necessary  to  s t a t e  t h a t  such a 
d i s t i n c t i o n  even among the Yao could only be n o t iced  in  
grave c a s e s ; hence i n  p e t ty  crimes and some c i v i l  wrongs 
procedure could hardly  be d i s t in g u i s h e d .  Among recogn ised  
crimes were murder, a d u l t e r y ,  p a t r i c i d e ,  o f fe n c e s  a g a in s t
pwomen.
In  th ose  t r ib e s  where the  c l a s s i f i c a t i o n  was 
recogni&ed d i f f e r e n t  procedures were used i n  p r a c t i c e .
As noted above, th e  Yao used d i f f e r e n t  procedures .  The 
Ngoni did not seem t o  have had more than one court  
procedure and one wonders whether t h i s  i n d i c a t e s  that  
th ey  had no d ef in ed  cr im in a l  and c i v i l  c a t e g o r ie s  regarding  
o f f e n c e s .
1 .  W e r n e r , A . , Native Races o f  B r i t i s h  C en tra l  A f r i c a .
2 .  D u ff ,  L. H. ,  Nyasaland Under Foreign O f f i c e ,  op. c i t . ,  
pp. 335-340 .
3.  Read, M. ,  The Angoni of  Nyasaland, op. c i t . , p.  96.
Although. Malawi s o c i e t y  is. somewhat r e lu c t a n t
t o  s t r e s s  the  d i f f e r e n c e  regarding the c a t e g o r ie s  of
o f f e n c e s ,  one f i n d s ,  by con tra st  w ith  w estern  procedure,
c e r t a i n  d i s t i n c t  c l a s s e s  o f  wrongs. Such ev idence  was
1a l s o  found by Stannus, t o  be so among the  Yao.
I . Crimes
Among th e  Yao homicide Is  a cr im in a l  o f f e n c e ,  
but th ere  was no excusab le  hom icide .  The k i l l e r  was
p
c a l l e d  by the Chief  and was asked t o  pay compensation  
c o n s i s t i n g  of th e  fo l lo w in g  goods -  f i v e  or e ig h t  cows,  
and sometimes a s l a v e .  The Chief  kept attne cows and the  
r e s t  were g iven  to  the dead man's next of  k in  and r e l a t ­
i v e s .  The compensation given  t o  the  Chief  i s  c a l l e d  
,fch i  mwasi” -  property s ta in ed  by blood.® I t  would seem
t h a t  th e  C hief  r e c e iv e d  part of the goods not as compensat­
io n  t o  him but as a form of  punishment on th e  part of  the  
k i l l e r  for  d i s tu r b in g  th e  community's peace under h is  
C h ie f t a in s h ip .  Hence the Chief  re ce iv ed  i t  as a
1 .  S tannus,  H.S.  MNotes on Some t r i b e s  o f  B r i t i s h  Central  
A fr ic a ” , in  the Royal A n th rop o log ica l  I n s t i t u t e  J o u rn a l ,
Vo l .  XL. 1910, p. 290.
2 .  Werner, A. N ative  Races of  B r i t i s h  C entra l  A f r i c a , op. c i t . ,  
p.  263 .
3 .  In terv iew  w ith  Che Somanje and a l s o  Stannus,  ;H . S . Notes on 
Some t r i b e s  of B r i t i s h  Central A f r i c a ,  op. c i t . ,  p. 290 
(1 9 1 0 ) .
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r e p r e s e n ta t iv e  o f  the community.
I f  the k i l l e r  did not possess  p roperty ,  hut had run 
away, one of  h i s  r e l a t i o n s  might he taken as s la v e s  hy the  
U n c le ,  fa th e r  or th e  brother of the dead man as the head of 
the fa m ily  of the deceased* This would seem t o  he a form of  
pawnship, because those  taken as s la v e s  would he taken  
as s la v e s  not as of r i g h t ,  hut because the accused had 
no means to  s a t i s f y  the required nl i p o !l. They would he 
redeemed once the tfl i p o ,f was paid .  In  d i s c u s s i n g  t h i s ,
Stannus has not touched on the point o f  the runaway k i l l e r .
I t  would seem that  h i s  apprehension would not he e s s e n t i a l ,  
as in  the case  of  the runaway k i l l e r  i t  was not him who
T _
was to  he punished I f  he was unable t o  pay the  ^ l ip o 11, hut
h i s  f r ie n d s  or r e l a t i o n s .
Again , on th e  term in at ion  o f  l i t i g a t i o n ,  to
s i g n i f y  th a t  the  matter was c lo s e d  and th at  f r ie n d s h ip
should p r e v a i l ,  i t  was th e  u su a l  procedure t o  arrange a
beer f e a s t  -  the k i l l e r  and h i s  r e l a t i v e s  being in v i t e d
t o  sample the brew produced hy the r e l a t i o n s  of the dead 
2man.
1 .  Werner, A . ,  Native  Races of B r i t i s h  C en tra l  A f r i c a ,  op. c i t . ,  
p.  263.
2 .  In terv iew  w ith  R . Katenge&a.
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Although homicide is  a crime according to  English 
law* in  Malawi law the f in a l  settlement in  such a case is  
l e f t  t o  the individuals* i . e . ,  that  fr iendship  should 
prevail  as mentioned above. Such a settlement would only 
be done in  English law if. the matter had been a t o r t  and 
not a crime.
Unlike English law, under Malawi law suicide does 
not cons ti tu te  self-murder, but is a crime on the grounds 
that the  p a r t icu la r  Gitizen has deprived the community of 
his  services and du ties ,  especia lly  his immediate family, 
tha t  i s ,  his wife, mother and children.
While suicides in  England are denied church buria l  
as they had destroyed t!the temple of God1 who had created 
them, th is  is  not the case in Malawi socie ty ,  where they 
are given the t r a d i t i o n a l  b u r ia l ,  as the crime is  considered 
as not one against themselves or God, but as against the ir  
immediate family, the community and th e i r  an ces to rs1 s p i r i t s ,  
who are never angry with the bodies of the  suicides but 
only with them, while in  the act of su ic ide ,  or in  desiring 
i t .
On being a rres ted  the criminal was brought 
before the Chief 's  or the Headman's Court* I f  he was 
caught s tea l in g  by Malawi customary law, he could be
1k i l le d  on the spot. His death entailed  no prosecution.
I f  caught a l ive  he would be put in to  gori s t i c k  (slave 
s t ick )  for safe keeping u n t i l  ransomed by his re la t iv e s  
or f r ien ds .  He is kept as a slave by the people wronged 
i f  no ransom was forthcoming. And th is  is  one of the ways 
in  which a man became a slave.
I f  a thef t  had been committed without suspicion 
f a l l in g  on any par t icu la r  person, the diviner was consulted, 
- t h e  person pointed out by him was accused before the 
Court, a f t e r  which the prosecution would demand the 
r e s t i t u t i o n  of the s to len goods. I f  the defendant pleaded 
not gu i l ty  and offered to drink Mwavi to  prove his 
Innocence, h is  re la tions  could demand the ordeal on his 
behalf .  This method was not often practised by many 
socia l  groups In Malawi, because the chances of escaping 
death in Mwavi t r i a l s  was very remote and the defendant
1. Werner, A., Natives of B r i t ish  Central A fr ica , op. c i t .  
p. 263.
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therefore  preferred to  pay the value of whatever was 
1s to len .  But where the thef t  was obvious, he confessed 
ra ther  than r i s k  his l i f e  in the ordeal. In  th is  case he
ohad to  pay heavy compensation. I f  he survived* the 
accusers had to  pay a fine to  him and the diviner is  
assumed to have made a mistake. Some t ry  a second 
diviner* hut he must not point out the man f i r s t  acquitted 
as no man could he made to drink Mwavi twice on the same 
charge. This system was so because Mwavi was the l a s t  
appeal beyond human ju s t ic e  ; hence* once he was found 
innocent by Mwavi his innocence could not be disputed.
Other ordeals were sometimes used besides the 
Mwavi such as plunging the hand in to  hot water or touching 
red-hot iron* but the princip le  was the same; Injury  to 
the hand proved g u i l t . ^  A Headman was held responsible 
for th e f t s  committed by his v i l l a g e r s .  He was sometimes
1. I b i d . * 263*
2. Duff* L.H.* Nyasaland Under Foreign Office* op. c i t . * p. 339.
3. MacDonald* Duff. Afrlcana. Vol. 1* op. p i t . * p. 162.
4. Stannus * H .3 . * Notes on Some t r ibes  . of B r i t i sh  Central 
Africa* 1910* op. c i t .*  p. 305.
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suspected of receiving the  sto len goods once the accused
was found in  his  v i l la g e .  I f  he refused to  consider the
matter when i t  was brought to  his n o t ice , the Headman
1himself was held responsible . He was presumed to have 
been a party  to the  crime as I t  was committed in his 
v i l l a g e .
Although in  some cases of murder no distinctior> 
was made between accidental  homicide and murder, the 
instrument wlhich had been the cause of the accident was 
seized instead of the owner and held u n t i l  he paid several
oslaves for i t ,  thus making i t  accidental death. Some- 
times the view was taken tha t  the man or his instrument 
may have been bewitched and steps were taken to  find out 
and punish the person who did i t  and a lso  to  prevent the 
instrument from being used on other v ic t im s.  The man who 
k i l led  his  own slave or even his  younger b ro ther ,  or other 
ward was not amenable to  j u s t i c e .  Elder brothers were 
expected to  take care of th e i r  younger brothers and their  
s laves,  hence death caused by them as a d isc ip l in a ry
1. Werner, A. ,  Hat ive Races of Brit is  h Ce n t ra l  A fr ica , op. c i t . ,  
p. 262 . - —-
2. Interview with Chief Chakhumbila.
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measure, was not a crime provided i t  was acc iden ta l .
But unless he protected himself hy a charm he would he 
a f ra id  of the  mysterious chirope which overtakes those 
who shed blood within the t r i b e .  The Chief to  whom he 
went i f  he committed such a murder, procured the charm 
for him from his  own medicine man and used i t  himself 
as well 'because of the blood that has been shed in his 
land**" Duff pointed out th a t  English law recognised 
serious provocation as extenuating circumstances, whereas 
Malawi law regarded i t  as complete exculpation so tha t  
the difference a f te r  a l l  is only a question of degree. 
Among petty  crimes could be l i s te d  the followings™
1. Burning neighbour's house or h is  crops.
I I .  Trespass with in tent to  in ju re .
I l l . Causing a public f i r e  .
IV. Abuse of another 's  character (defamation). 
I t  w il l  be noted tha t  the four l i s te d  wrongs are wrongs 
which are don© de l ibe ra te ly  to destroy other people's 
property. During th is  period property was not protected
1. Werner, A., Native Races of B r i t ish  Cent r a l  Africa , op. c i t* ,  
p . 265 .
2. Interview with Che Somanje.
3. Duff, H.L., Nyasaland Under Foreign Office, p. 340.
by advanced methods; hence people were expected to be 
honest with each o ther 's  property, and therefore to be 
dishonest en ta iled  heavy punishment. In  add it ion ,  the 
proximity of communal l i f e  created a re la t io n sh ip  similar 
t o  kinship, hence to  abuse each o ther 's  property and 
character was contrary to th i s  code of behaviour.
Burg lary
Unlike petty  t h e f t ,  crimes l ik e  burglary and 
housebreaking were not as often as one would expect, in 
sp ite  of the fact th a t  the African houses are not often 
locked up and that anything in them can ea s i ly  be taken. 
People l e f t  th e i r  doors often open as there was a b e l ie f  
th a t  a man found s tea l in g  Is in the posit ion  of a baboon, 
hyaena, or hog, e tc .  and is l iab le  to be k i l le d  as any of
othese animals.^ Robbery with violence was not nearly so 
prevalent as i t  was before the establishment of English 
settlements* This offence originated as highway robbery 
by the African porters (Antenga-tenga) who were employed 
to  carry  European goods from one s ta t io n  to  another and
1. I b i d . , p. 339.
2. MacDonald, Duf f . Africana. Vol. 1, p. 183. Quoting 
Buchanan of Z omba.
who,slept unarmed at night in  open places, were peculiarly
vulnerable to  be robbed in t h i s  manner.
In addition to the above reasons for  robbery
with violence, i t  is necessary to  s ta te  th a t  crimes with
violence would have been practised during t r i b a l  wars
where people were captured and th e i r  property robbed,
and people so robbed although prisoners of war were
trea ted  as slaves but the v ictorious t r ib e  did not consider
i t  as robbing when they took the goods of the captured 
2t r i b e .  In  these wars the victorious groups considered 
i t  th e i r  r ig h t  to  confiscate th e i r  goods. However the 
statement by Duff is limited to  African porters who worked 
for Europeans and th is  small class of Africans, i . e . ,
European po r te rs ,  could hardly represent the criminal 
tendencies of the Malawi socia l  groups before the Malawi 
soc ie t ies  became so complex as would have been the case 
around the time of Duff L.H. Thus, except in  cases of 
t r i b a l  wars the crime of robbery with violence was beyond 
the imagination of the simple t r i b a l  communities. Again 
as s ta ted  by Duff th ings were p len t i fu l  in  t r i b a l  communities
1. Duff, L.H., Nyasal a nd Under Foreign Off ic e ,  op. c i t . , p. 340.!
2. Livingston David and Charles. The Zambezi and i t s  t r i b u t ­
a r i e s ,  op. c i t . ,  p. 226. " “ “ ' ” "
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and hence any person who robbed another put himself in
1a position of an animal and was trea ted  as such.
Drunkenness
Drunkenness in  i t s e l f  was not a crime but even 
in  th i s  case only adults  were allowed to drink beer 
because in th e i r  case i t  was expected tha t  they would 
not misbehave or do any harm to  other people in  the
pcommunity. Young people i . e .  in fa n ts ,  were not allowed 
to  drink. I t  was not an excuse to say tha t  he would not
•zget drunk or that i f  drunk, would not misbehave. But 
once found drunk, not only was the drunkard brought to 
t r i a l ,  but even the brewer. He had to  say why his  beer 
made people drunk and made them misbehave so v io le n t ly .
Often the brewer pleaded tha t  his beer was bewitched and 
the drunkard in th is  case pleaded th a t  he was therefore 
poisoned by the bewitched heer,^
Among the Yao i t  was only old peoplefs prerogative
1. Duff, L.H., Nyasaland Under Foreign Office, op. c i t . , p. 339.
2. MacDonald, Duff. Africana. Vol. I ,  op. c i t . , p. 173.
3. Interview with Ghe Lubani.
4. Ib id .
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to  get drunk, therefore there was no drunkenness among
the young. I f  a young man was caught drunk, the beer
1s e l le r  was also brought for t r i a l .
Cases r e l a t ing  to  Women - Gases of rape and seduction 
of women took place so often th a t ,  they were more than
pother cases. These are discussed in  various sections 
of th is  work.
Adultery - Among the  Malawi people adultery  was considered
a grave crime, especia lly  i f  committed by a wife. In
th is  case, she may be divorced by her husband as such
conduct cons ti tu tes  one of the grounds for divorce. II©
was also  en t i t led  to  recover his bride price i f  he came
from a community where bride price was paid.^ Slav©
wives, who were termed junior wives, were not t r i e d  in
the same manner as the free  wives, and could f re e ly  be
sold by the husband, as a form of punishment once adultery 
5was proved. Among the Yao punishment for adultery  was
1. Interview with Chief Kuntaja.
2. Duff, H.L., Nyasaland Under Foreign Office, op. c i t . ,  
pp. 340-1. “  "  * ... .
3. Werner, A., Native Races of B r i t ish  Central Africa, op. c i t .  
p. 265.
4. Van Velsen, J . ,  The P o l i t ic s  of Kinship, op. c i t . , p. 98.
5 . Werner, A. ,  Native  Races _in Brit i s h  Centr a l  A frica , op. c i t .
p. 266.
by death or m uti la t ion  and was often carr ied  out in the 
case involving a Chief rs wife. The Yao Chiefs Mponda and 
Ivialemia went a step fu r th e r ,  and carried  out such punish­
ment even in  cases where the wife was merely suspected of 
1the crime.
Before the 1911 Witchcraft Ordinance, which
abolished the practice  of w itchcra f t ,  people accused and
g u i l ty  of witchcraft  were burnt a l iv e .  However, th is  was
2only when Mwavi was not given to  him or he refused i t .
Such incidents where witches were burnt,  were witnessed 
by W.P. Johnson of University  Mission to  Central Africa 
at IfLkoma. Women i f  found gu il ty  of p rac t ic ing  witch­
c ra f t  was not exempted from similar punishment of male 
w itches.
When a sorcerer died, whether man or woman, no mercy 
4was shown to  him ©specially when he was considered 
a burden to  the community.
1. Interview with Chief Mponda.
2. Buchanan, John, The Shire Highlands, William Blackwood 8c 
Sons, London ISSB',' p .""138".
3. Johnson, W.P*, Nyasa the G-reat Water, Oxford University 
Press, 1922, p. 123.
4. Buchanan, John, The Shire Highlands, op. c i t . , p. 138.
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I t  would appear* tha t  among the Makololo i t  was
very unusual th a t  a witoh was burnt a l ive  before taking
mwavi ordeal. A man was considered gu i l ty  when he
refused to  take mwavi* Among the Manganja every death
was deemed to  have been brought by some witchcraft  e i ther
on his own account or having been asked to do so by some
2enemy in  the v i l la g e .  Thus i t  is not surpris ing  tha t  a 
w itch1 s death was a r e l i e f  to  the community, as he was the 
instrument which caused death in many cases, e i ther  
because he wished to  do but mostly because he was asked 
to do so.
I t  is s ta ted that there was no case against a 
man who seduced an unbetrothed g i r l .  The l a t t e r  was 
considered a t  f a u l t .
I t  is not c lea r ly  stated why the unbetrothed 
g i r l  should always be at fa u l t  in  such cases. The 
reasons for such an a t t i tu d e  would seem to  be on the grounds 
tha t  the unbetrothed g i r l  allowed herse lf  to  be too free 
with a strange man. Such an incident could seldom happen
1. l iv in g s to n e , David and Charlas, Zambezi and i t s  Tributa r i e s , 
p. ISO.
I2. Rowe ley , H. ,  Twenty years in  Cent r a l  Africa,  p. 35.
3. Interview with Ohe Sananje.
to  betrothed g i r ls  as they were under control of the man
to  whom they were betrothed and i f  she was too young
she would be under the control of her parents . MacDonald
1ca l ls  t h i s  a case of adultery .
In addit ion ,  i t  should be s ta ted  that crimes of 
th i s  nature seldom took place except when v i l l a g e r s  were 
captured by enemies.
Unnatural offences such as Lesbianism and sodomy
pappear to  be unknown to  Malawi socie ties . '"
Stannus ta lks  of rape amongst the Yao as a crime 
but whether i t  ever occurred is  doubtful. This is 
a t t r ib u ta b le  to the innate modesty of the women and the re ­
fo re ,  evidence of such a crime would be hard to f ind .  But 
according to Stannus, punishment for such a crime was by
drowning, the offender was bound, stones attached to him
3and thrown in to  the r iv e r .  The idea of the crime of 
rape would seem to be more of an importation than an 
indigenous customary p rac t ice .  Also in  a polygamous 
society rape would seem to  be remote as a man usually  has
1. MacDonald, Duff, Africana, Vol. I ,  op. c i t . ,  p. 173.
2. Stannus, "Notes on the Tribes of B r i t ish  Central Africa1 
1910, p. 290, op. c i t .
3. I b i d . ,  p. 290.
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many wives and the chances are that he has too many 
problems already at home.
In addition ,  Stannus talks of seduction as a 
crime among the Yao. As in rape, one wonders whether 
such a crime occurred at a l l  because women were not allowed 
to t a lk  to  strangers and as a re su l t  no opportunities 
arose for such an i l l i c i t  re la t io n sh ip .
I t  i s  possible, however, tha t  by 1910 when 
Stannus conducted his research some women were emancipated 
and working in  towns. The chances were tha t  they could 
speak to  strange men.
There are two kinds of seduction according to
Stannus:-
(1) In the case of a woman who is  not a v i rg in  i f
a man induced such a person to  run away with him to
another v i l l a g e ,  he became the slave of the brother of
1the v i l lag e  Headman.
(2) In  the case of seducing a v i rg in  a man paid the
2equivalent of £2, unless he marries her immediately. £2 
in those days would be equivalent to  a subs tan t ia l  amount
1. I b i d . , p. 290.
2. I b id . ,  p. 290.
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of property. I t  seems a Chief preferred such an offender
to  marry the g i r l  as her chances of marrying a r e l ia b le
man "were remote, for a f te r  such an incident she was
considered an unchaste g i r l j  more so, as every woman was
examined to  prove that she was a v irg in  before marriage 
1took place. These were often grounds for breaking off
an engagement. This practice  was much stronger among
the Henga of the North Province where such a prac tice  s t i l l  
2exists  today.
Other Crimes
Sett ing  f i r e  to  grass or reeds near the Lake was 
made a crime under ,the 1924 Native Authority Ordinances. 
These places are presumed to  be the re s t in g  place of the 
ancestor s p i r i t s .  A man who set f i r e  to  a f i e ld  whether 
there  were any crops in  the f ie ld s  or not, was presumed 
to  be “wamisala**, i . e .  lunatic  and was l iab le  to  be put 
in  a gori s t ic k .  Although he was not answerable to  such 
a c ts ,  his  people, were expected to pay compensation. I f  
he was found not to  be insane he then was presumed to  have 
been drunk but the punishment was the same except tha t  in
1. Interview with Manda.
2. Interview - Mwakasungula .
3. Werner, A., p. 267.
th i s  case the brewer was a lso  brought to  t r i a l  and had
1to  explain i f  his beer was bewitched. S e t t in g  f i r e
to grass was s t i l l  considered i l l e g a l  under the  1933
Native Authority Ordinances, under the  duties of Principal 
2Headman.
Imprisonment, as a form of punishment was not
practised among Malawi so c ie t ie s ,  because people who were
g u i l ty  of crimes were detained as slaves u n t i l  ransomed.
This was so because compensation took the place of
punishment as s ta ted above.
I t  was not u n t i l  1905 that the system of detent-
4ion in  prisons was e f fe c t iv e ly  es tab lished . According 
to  Miss G. Smith, Superintendent of Holloway Prison,
B ri ta in  spends £17,000,000,000 (Seventeen m il l ion  pounds) 
for the upkeep of i t s  prisons and p risoners .  She suggested 
tha t  prisoners should go out and work, pay f a re s ,  union 
r a t e s ,  National Insurance contributions and with the balance 
of th e i r  wages compensate the v ic t im ^  family. In short
1. Interview - Ghe Lubani.
2. The D is t r ic t  (Native) Administration Ordinance S .10.
3. Werner, A . , p. 267.
4. Prison Ordinance 1905, B r i t ish  Central African Gazette, 181, 
Vol. XII, No. 12, 1905, p. 467 .
1criminals should to© made to  lead constructive l iv e s .
Miss C. Smith c le a r ly  agrees with Malawi law as i t  was
before the in troduction of English law-.
I t  should a lso  toe mentioned tha t  among the Yao*
i f  the criminal was not k i l le d  on the spot toy the v ic t im ^
friends or r e l a t i v e s * he was compelled to  pay compensation
to  the v ic t im fs family. He would have to support the
victim*s family for the r e s t  of th e i r  l ives  or u n t i l  they
were married i f  there were children or the v ic t im fs wife 
2remarried.^ Therefore prisons as such were not necessary 
as the court saw to  i t  th a t  compensations were duly paid.
And in, default of such payment the defendant was made a 
s lave. I f  the accused was detained on fa i lu re  to  pay 
compensation he was detained not toy the Chief tout toy the 
re la t iv e s  of the victim.
Property Law - I t  is recorded of the Yao th a t  a man was
e n t i t le d  to  as much land as he could cu lt iva te*  the
l im ita t io n  toeing tha t  he should consult the headman or his
3Chief as to  his neighbour!s boundaries. MacDonald adds
1. B.B.C. 1 - C l i f f  Michelmore - Interviewer Thursday* 22nd 
April* 1965.
2. Interview » Che Lutoani.
3. MacDonald* D.* Africana, Vol. I ,  p. 177.
that as soon as a man hoed a f ie ld  the ground was en t i re ly
nhis own. He a lso  s ta ted  nI t  has been said with reference 
to  various parts of Africa tha t  the s o i l  belongs to  the 
t r i b e ,  and th a t ,  according to  the native idea ,  no Chief 
has a r ig h t  to  make grants of land. But I found Chiefs 
always w il l ing  to  grant as much land as they were asked
Qf o r . T h i s  seems a case for individual ra ther  than 
t r i b a l  ownership of land, but what is  c e r ta in ly  not clear 
is  whether the r igh t  of a l iena t ion  of th i s  land was enjoyed 
by the Chief alone in which case others only had usufruct - 
uary r ig h t s .  I f  th i s  is  so, then one can assume th a t  th i s  
i s  the sense in  which he says e a r l ie r  th a t  f,In  the Xao 
language the Chief is  expressly ca lled  the f owner of the 
s o i l " 1 . 3
Bn re la t io n  to  the Gewa and the  Hyanja the 
Chief was nominally owner of the land which he a l lo t te d  to  
h is  Headman, who in  tu rn  parcelled i t  out to  the v i l l a g e r s .  
A man was e n t i t le d  to  the use of t r e e s ,  ant-heaps, honey, 
e t c . ,  on his  plot and might s e l l  the produce thereof  but 
he could not s e l l  or lease the land* The Chief alone had
1. I b i d . , p. 177.
2. I b i d . , p. 177.
3. Ibid  . ,  p. 175.
the  power of a l iena t ion  and he could not use i t  except with
the caramon consent of his  advisors ^  This would seem to
he a form of t ru s t*  Cultivation  was the basis of ownership
of land. From the foregoing i t  would seem to  be limited
ownership, for though i t  might include indiv idual enjoyment
of benefit  from the contro l  of the land the r igh t  of
a l ien a t io n  was not included. Among the Malawi people,
r ig h ts  of cu l t iv a t io n  of land were allowed, but r ig h ts  in
2land could not be sold though they could be given away.
In  th i s  case the donee could only hold i t  himself but 
could not s e l l .  Rights could only be sustained by 
continued residence in  the lo c a l i ty ,  although widows could 
continue to  cu l t iva te  t h e i r  dead Husband!s p lo ts .  The 
fact th a t  r ig h ts  could only be sustained by continued 
residence suggests th a t  land was communally owned.
Elias  contends strongly tha t  the nrad ica l  t i t l e
to  land remains with the family or the community,* the 
individual having a r igh t  only to  i t s  use .^  In other 
words, the community has the ownership, while the
1. Werner, A., p. 271.
2. Werner, A., Natives of B r i t i sh  Central Africa,  op. c i t  . ,
p. 271.
3. Elias  “ Nature of African Customary Law, p. 163.
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individual has the possession. Elias s ta te s  that the 
Chief is everywhere regarded as the symbol of the 
residuary* reversionary and ultimate ownership of a l l  
land owned by a t e r r i t o r i a l  community. Hence the Chief 
holds on behalf of the  community in the capacity  of a 
caretaker or t ru s te e  only* but he a l loca tes  portions of 
land to  family heads according to t h e i r  needs and they 
in  turn rea l lo ca te  i t  to  th e i r  members. The position
among the Gewa was tha t  the land was owned by the
1community and held in  t r u s t  for them by the Chief.
Individuals  only had r igh ts  of use of portions . I t  
would be incorrect to Introduce the notion of individual 
ownership based on cu l t iv a t io n .  As regards the Yao*
MacDonald contested any suggestion of t r i b a l  ownership 
of the land. There is* however* a conf l ic t  between the 
individual ownership based on c u l t iv a t io n  and the Chief 's  
'‘ownership of the s o i l " .  I t  seems the pos it ion  was just  
the  same as with the Cewa. Members of the community only 
had r ig h ts  of the use of the land but only the Chief who 
acted on behalf of the  people could a l ien a te  the land. I t  
would seem that t h i s  was probably the s i tu a t io n  in  Malawi
1. Interview - Chief Kachere. Also Rangeley* W.H.J.* Notes on‘ 
Cewa Tribal Law* op. c i t . * Vol. I* No. 3* p. 52.
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socie ty  and that no man including the  Ghief could point
1to  an acre of land and a llege  th a t  he "owned” i t .
Before B r i ta in  acquired Malawi there  seems to  
have heen no shortage of land.^ All the people under 
any p a r t icu la r  Ghief were able to  acquire enough plots 
of land. Whenever there  was any doubt about the ownership 
of a p a r t icu la r  area or plot of land the matter was 
decided by the Headman. Such matters would only be 
decided by the Ghief himself i f  they were of a serious 
nature. But when the system of C e r t i f ic a te s  of Claim 
was introduced whereby C er t i f ica te s  were issued to  those 
who could show tha t  they had occupied the area for a long 
time or could show evidence th a t  they had bought the land 
from some t r i b a l  Ghief.^
The idea of permanent ownership of land scarcely 
existed in  Malawi before the a r r iv a l  of Europeans.
Theoretically  no one was supposed to  own land, except as
1. Werner, A., Native Races of B r i t ish  Central A frica ,  op. c i t . ,  
p. 271. ’ “ ~ ~
2. Stannus, H .3 . ,  ’'The Wayao of Nyasaland" Harrard African 
Studies, Vol. XIX, 1922, p. 281. ~ —_ —_
3. IbicU, p. 281.
4. Johnston, H .H.,  B r i t ish  Central A f r ic a , op. c i t . ,  p. 113.
5. Werner, A., Native Races of B r i t ish  Central Africa, op. c i t , ,  p. 271. ~ ~  ——— ——  — —— .— _ _ — ------------
1he ac tu a l ly  cu l t iva ted  i t*  But owing to  the method of
s h if t in g  c u l t iv a t io n ,  land was abandoned every few years.
Hence one would lose his  r igh t  of occupation i f  i t  was
given away during that  period. Any member of the t r ib e
could make a fresh garden where he l ik ed ,  provided no one
had in  the meantime occupied the area; a stranger would
require the Ghieffs permission to  use the land, Werner
adds th a t  uthe  Ghief!s land i s  well defined and has
recognised boundaries, but there  seem to be no de f in i te
2l im its  to the t e r r i t o r y  occupied by the t r i b e . u
However, in  cases of frequent changes from 
v i l lag e  to  v i l l a g e ,  due to  t r i b a l  wars, the question of 
ownership would not en ta i l  too elaborate an arrangement 
between the moving-out owner and the Ghief % i t  was more 
of a formality  than anything else i f  he did so for  the 
Ghief to  get the consent of the past owner, the land being 
considered as belonging to  the v i l lag e  and the Ghief, thus ,  
i t  was always l e f t  to  the Headman or the Ghief to deal with 
such m atte rs ,  and not the previous occupier.
The r i g i d i t y  of the custom in  regard to the owner­
ship of the land where the Ghief was a mere t ru s te e  for
1. Ib id  . , p. 371.
2. Werner, A., Native Races of the B r i t i sh  Central Africa, 
op.* c i t . ,  pp.
the community, brings doubt about the l e g a l i ty  of the  
a l ie n a t io n  of the land by the Chiefs to  the  B r i t i sh  
commercial companies and the B r i t ish  government represented 
by S ir  Henry Johnston. The matter though of importance 
has never been solved, mainly because of i t s  p o l i t i c a l  
natur e .
OHAHDBR I I I
Pamily Law - Marriage, Divorce and Inheritance .
In Malawi so c ie t ie s ,  there are d i f f e r e n t  
forms of marriage. Among these communities male 
adults  are usually influenced by the community and 
th e i r  family in the choice of a wife, th e o re t ic a l ly ,  
there  i s  no l im it  to the number of wives a man may 
have; but th i s  was t rue  of the era when women were 
dependant e i t  he r  on th e i r  parents, the husband or 
fu ture  husband.
Owing to the influence of education and 
C h r is t ian i ty ,  women of Malawi are today more independent 
than they were, and are re luc tan t  to  marry a man 
in te res ted  in polygamous marriage. A woman who remained 
unmarried fo r  a long time was looked down upon, and 
could be regarded as a p ro s t i tu te .  Parents t r ie d  to 
avoid such instances, and betrothed th e i r  daughters
i * £-in infancy. However, marriage was impractable u n t i l  
the g i r l  reached the age of puberty* In some cases 
b e tro th a l  was conditional u n t i l  b i r th .  In th i s  oases the 
su i to r  or h is  parents gave a present to  the p o ten t ia l -  
in “law which was returnable i f  the ch ild  proved to  be 
a boyl I t  was also  refundable i f  the g i r l  came of age and
1refused to  r a t i f y  the engagement.
Werner pointed out a oase where a Yao g i r l
promised by her parents to an e lde r ly  man, refused to
marry him when the time came as she preferred Tambala,
a young teacher in Blantyre. The old nan refused to
give up his claim and a day or  two before the g i r l !s
marriage, Tambala was found dead in the gardens near
ohis v i l lag e  -  k i l le d  by the disappointed s u i to r .
Such incidents  show th a t  women were under pressure
3to  marry men in whom they had no in t e r e s t .
When a g i r l  grew up and refused the marriage
arranged by her f a th e r ,  the fa th e r  took the g i f t s  and
returned them to the suitor* Sometimes he offered him
another daughter; t h i s  was a practice a lso  used when the
4wife proved barren. However g i r l s  were not always 
betrothed in th is  way.
A second form of marriage, was, according 
to Ngoni and other p a t r i l i n e a l  so c ie t ie s  t h a t  wives
1* Interview with Ghief Chakhumbila.
2* Werner, A* The Hatives of B r i t i s h  Central Africa* 1906 
Op c i t * p. 15U7“--------------  “ ------------- ----
3* Livingstone, David & Charles, The Zambezi and i t s  
T r ib u ta r ie s , op* c i t . pp. 249 - 264.
4. Head, M. The Angoni of Wyasaland. op c i t . p. 126.
1
were inher ited  by the successor of a deceased r e l a t iv e .
He a lso  Inherited the wives of h is  mate r e a l  Uncle i f  the 
l a t t e r  had no younger brother l iv ing  a t  the time of h is  
death. Wives were inherited  not fo r  the safce of passion 
or sensuali ty ,  but so th a t  the old and lonely widows 
were not neglected and l e f t  in  misery, The young husband 
may not necessar i ly  have sexual desire fo r  women who were 
sometimes older than h is  mother, and who had passed child  
bearing age, thereby being unable to bear him children 
which were the pride of the community# In fa c t  they were 
only wives in name, The inherited  wives continued liv ing  
an th e i r  huts but supported by the deceased husband1 s 
brother or uncle who was now her husband. For i t  was a 
common practice  th a t  widows though old were to be tahen 
care of by t h e i r  husband1 s successors. The new husband 
was under a moral obligation to  rep a ir  t h e i r  huts, buy
calico and do other l i t t l e  th ings which made t h e i r  l iv e s
2endurable.
In other form of marriage was th a t  wives were 
captured in a ra id .  I f  men raided a v i l la g e ,  they 
carr ied  off some of the g i r l s  who would become t h e i r
1. Read, M. The Angoni of Uyasaland, op c i t . p. 126,
2. Werner, A. The Races of B r i t i sh  Central Africa, op c i t .  
' p. 167. *             "-----  ^ -----
w ives u n le ss  th e y  were redeemed by t h e ir  p eo p le .
But suoh a marriage was n o t  by custom  o fte n  p r a c t is e d .
When women were taken In such ra id s  th ey  became s la v e
w ives or Junior w iv e s , but t h i s  was n o t a normal form
of m arriage.
MacDonald n oted  th a t  another form o f procuring
a w ife  was by b u y in g , The statem en t “buying w iv e s11 i s
perhaps in re feren ce  to  bride price, as Malawi soc ie t ie s
2do n o t seem to  have so ld  t h e ir  daughters in  m arriage.
. 3As s ta te d  by L iv in gston e a lth ou gh  the bargain  
appeared t o  be a com m ercial tr a n sa c t io n  th ere  was no 
buying of w ives among th ese  p eop le . The buying was n o t  
th a t of the w ife  b u t o f th e R ig h t to r e ta in  ch ild ren  
which may be born to  th e  fa m ily .^  I t  should  a ls o  be 
added th a t  i t  was a ls o  buying the r ig h t  to  take the 
daughter, i . e .  th e  w ife  to  be from her f a t h e r .  3h a d d it io n ,  
the b r id e -p r ic e  would seem to  be a form o f token  to  h is  
p a r e n ts - in - la w .
1 . MacDonald, A frican a V ol. 1 . Op c i t . p . 133 .
2 .  Werner, A* The W ative Races o f B r i t i s h  Centra l  A fr ic a .
Op c i t . p . 12y, and see MacDonald, D u ff, A fricana ’Vol. 1 .  
P*
3 .  L iv in g sto n e , David & C h arles, The Zambezi and i t s  
T r ib u ta r ie s , op c i t . p . 284 -  285•
4 . I b id . 'pp. 284“285*
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J u st as in  c h ild -b e th r o t  haX, th ere  was a ls o '
h e tlir o th a l amongst a d u lts  and when a nan saw an
unmarried woman and he w ished to  marry h er , he would
taU c to  her people who would ask  her about her f e e l in g s
towards him . I f  she l ik e d  him, th e  man to ld  h i s  'S u r e ty 1
who might be e i t  her h i s  fa th e r  or h is  m aternal u n c le ,
1e ld e r  b roth er  or th e  C h ief o f h is  v i l l a g e ,  but on ly
i f  r e la te d  to  th a t  C hief
Having ob ta in ed  th e  S u r e ty 's  c o n se n t, in c lu d in g
th a t  o f a l l  the r e la t io n s  and the grandparents, he would
then go to  th e  young woman's v i l la g e  and t e l l  her m aternal
uncle I f  any.
Among the Yao i f  the g i r l  con sen ted  the man's
r e la t io n s  were c a l le d  a s  w itn e s s e s ,  They a l l  s a t  In a
3Bwalo and p relim in ary  d is c u s s io n s  to o k  p la c e .
A house was o fte n  a ss ig n ed  t o  them a f t e r  a l l  
th e  p relim in ary  arrangem ents were com pleted , They l iv e d  
in th a t  house u n t i l  th e  man b u i l t  h is  own home; t h i s  was 
th e  a ccep ted  custom  amongst the Hyanja and Yao i f  i t  was
1 . MacDonald, D u ff. A frican  a . p . 136.
2 . H eckel Benno. 11 The Yao T ribe11 * S tu d ies  and 
Oxford U niv . P r e s s . 1935. p. 16.'
3 ;  I n t e r v i e w  w i t h  C h i e f  C h a k h u m b i l a .
the marriage of a free  woman.
■When the house was nearly  completed the man 
called  h is  own people to meet h is  b r id e 's  family and the 
marriage was r a t i f i e d .  The fact  th a t  the house was 
incomplete when the m rr iage  was concluded and the par t ies  
assigned to a home not belonging to them is  perhaps what 
led Heckel to  say th a t  t h i s  was a t r i a l  marriage. But 
t r i a l  marriages were unknown among Malawi people for  the 
fu ture  son-in"law i s  not allowed access to h is  fiancee 
u n t i l  a l l  the negotia tions are completed and the anhhoswe 
has consented.
The p a r t ie s  consent was of prime importance, 
hence i t  i s  t rue  th a t  among the Yao there were few 
arranged marriages. Today, fam ilies  oan hardly arrange 
marriages fo r  t h e i r  daughters as young people have the 
chanceqof meeting each other without th e i r  parents 
Introduction. The Intending couples are brought to 
th e i r  parents a f t e r  they have themselves decided upon the 
n a t t e r .
Today i t  i s  an accepted custom tha t  male adults  
sometimes take the i n i t i a t iv e  to speak to the g i r l  d i re c t ly .  
When the f a th e r  of the g i r l  approves of the su ito r  he
1. Heckel, Ben no. uThe Yao Tribe” , op c i t . 1935* P* 19*
a c c e p ts  ,!G h ik oleu , a symbol of. t h e ir  in ten d in g  engagem ent. 
The coup le are then  con sid ered  a s  engaged to  be m arried, 
once t h i s  arrangement i s  approved by t h e ir  r e s p e c t iv e  
f a m i l i e s .
Whereas the marriage n e g o t ia t io n s  o f  the  
m a tr il in e a l  s o c i e t i e s  are e n t ir e ly  in the hands o f the  
s e n io r  m aternal u n c les  o f the co u p le , t h e ir  fa th e r s  
u s u a lly  had l i t t l e  say  in th e m atter, but o f  course  
th e y  to o  had to  c o n se n t. A marriage was however 
con sid ered  v a l id  i f  i t  had the con sen t o f th e ir  
m c3.es a lon e w ith o u t th e fa th e r .
Among the m a tr il in e a l  s o c i e t i e s  marriage is
m a tr i - lo c a l .  The v i l la g e  grew la r g e r  a s  more o f the
women g o t married and more ch ild r en  were born. The
husbands who came to  the v i l la g e  were n o t con sid ered
numbers o f  the fa m ily , but the ch ild ren  bom  to  them w ere.
The husband alw ays remained a stran ger  to  the w i f e ' s  
1
fa m ily .
I t  i s  v ery  seldom  fo r  a w ife  to  be taken to  
the husband's v i l l a g e ,  among the m a tr i l in e a l  s o c i e t i e s .  
T his cou ld  happen i f  th e husband was a c h i e f .
Among most t r ib e s  in Malawi th e man presented
1 .  I b i d .  p .  1 7 .
his fu ture  fa ther- in -law  with a g i f t  as an overture to
the ac tu a l  ta lk s  on matrimony.. After i t  was decided that
the wedding would take place , the bride-price was s e t t le d
Where th i s  was practiced the en tire  family joined in the
fe a s t  comprising goat or chicken f le s h  and beer* G-amitto
stated tha t  the husband become the absolute master of h is
1wife a f t e r  the ceremony* He had the au thority  to pawn
2her in case of a pending debt* However t h i s  was not
the case i f  the wife was a free wife fo r  he coulddpawn
3only a slave wife .
In some so c ie t ie s ,  there was a public negot­
ia t ion  of marriage and payment from the s u i t o r 1 s family 
to  the wo nan 1 s family. Among these communities payment 
gave marriage i t s  tangible content* Though bride price 
was paid women never lo s t  contact with th e i r  home village
even in cases of divorce*^ However slave marriages were
5not in practice granted the same formal negotiations* 
Divorced women who remarried were linked to more than
1. G-amitto, King ICazembe, Yol* 1. p. 94*
2* Duff, H*L,? Hyasaland under Porelgn O ff ice , o p c i t  * p 
3 * Interview ™ Ghibamso - Y.Q*
4* Van Yalsen, J . ,  P o l i t ic s  of Kinship. Op Cit .  p. 54*
y— ,  11'— - r r - r r w u u m .  i f r n m m  11 n  . . . . . . . . . . . . . . . . . . . .   I  u n  ■  i f c m i M . w i i . i i i  iw
5 o Macdonald, Duff. Africana, Vol. 1. pp. 140 - 141.
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one m a r ita l v i l l a g e ,  fo r  r e la t io n s h ip  c o n tin u e s  even
in  o a ses  o f d ivorced  c o u p le s . Should a couple f a i l
to  g e t  the approval of the Ikoswe th ey  cou ld  run away.
3?he marriage was u su a lly  r e g u la r ise d  in  the end i f  th e
sponsors came to some agreem ent. Should th e woman be
pregnant, th e m eeting o f the IFkoswe was postponed so
1th a t  the l,0 isamba,f, th a t  i s , t h e  ceremony o f th e f i r s t  
pregnancy cou ld  take p lace •
This s ig n i f ie d  th e  f a c t  th a t  the unborn baby 
was o f  more importance than th e a c tu a l  ty in g  o f the  
m a r ita l knot and a ls o  of th e f a c t  th a t  the community 
aw aited  the coming o f a new member. In a d d itio n  i t  
was obvious th a t  the s ta tu s  o f th e  unborn c h i ld ,  whether 
i t  be con ce ived  w ith in  or o u ts id e  w edlock, d id  n o t a f f e c t  
th e  recep tio n  accorded to  i t  by th e community.
As a consequence, Malawi s o c ie t y  looked upon 
marriage p r im a rily  a s  an in s t i t u t io n  fo r  th e  rea r in g  of 
ch ild ren  towards a prosperous communal l i f e  and so i t  
was n o t su r p r is in g  to  f in d  th a t  barrenness on th e  part 
o f a woman or s t e r i l i t y  on the part o f a nan was a ground 
fo r  d iv o r c e •
1 . Stannus, H .S ., l^otes on some t r ib e s  o f B r i t i s h  C en tra l 
A fr ic a , 1910. R oyal A n th ro p o lo g ica l I n s t i t u t e  Journal 
Y o l. XL. 1910. p . 237*
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I f  an unmarried woman was pregnant her uncle
or o th er  r e la t iv e  was inform ed, and he c a l le d  on the
r e la t iv e s  o f th e  p u n itiv e  fa th e r .  I f  he d en ied  th e
f a c t ,  he was taken to  C ourt, th ere  being l i t t l e  cbanco
fo r  him a s in  th e se  s o c i e t i e s ,  l e g a l  presum ptions were
w eighted  h e a v ily  a g a in s t  a man. O utside cou rt the
woman’s uncle e t c .  had no means o f  e n fo r c in g  damages.
I f  the nan accep ted  r e s p o n s ib i l i t y ,  the woman e i th e r
l iv e d  w ith  him or stayed  in  her own v i l la g e  and the man
made f in a n c ia l  c o n tr ib u tio n s  tow ards th e  upkeep o f the
1
c h ild  and the Mother* But t h is  upkeep by him was
u nn ecessary  in a m a tr i l in e a l  community as th e  parents
of the woman u s u a lly  to o k  care o f th e baby.
le p e r s  were n o t perm itted  to  marry, and people
s u f fe r in g  from e p ile p s y  and the insane were debarred
2from  m arriage.
fhe marriage ceremony was an im portant fa c to r  
in  t r ib a l  m arriage, but marriage was s t i l l  con sid ered  v a l id  
in  the absence o f  the ceremony. When the p a r t ie s  l iv e d  
to g e th e r  w ith  th e f u l l  knowledge o f  th e g i r l ’ s fa m ily  
and where ch ild r en  were born a s  a r e s u l t  o f  such a union
1 . In terv iew  w ith  Mwakasungula.
2 .  I n t e r v i e w  w i t h  R .  K a l e n g e z a .
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the marriage was o ften  r a t i f i e d .
Hegar&ang the tim e fo r  the ecommencement of 
o o -h a b ita t io n  among the m a tr il in e a l s o c i e t i e s ,  i t  was 
th e  g i r l ' s  an cle  who su ggested  i t ,  w ith  th e  co n sen t o f  
her fa th e r .
In a l l  so c ia l  groups of Malawi i t  was a common
p r a c tic e  to  have a marriage Wkoswe in the even t o f a
m arriage, but th e ir  fu n c t io n s  v a r ied  w ith  d i f f e r e n t
grou p s. With th e fon ga , he was th e  " tru stee"  of the
m arriage, and he h eld  h im se lf  r e sp o n s ib le  f o r  th e
marriage throughout i t s  co u r se . He regarded h im se lf
a s  a f a i lu r e  i f  the marriage was u n su c c e ss fu l or unhappy.
Apart from t h i s  fu n c t io n , he s e t t l e d  d isp u te s  between
th e co u p les  and between th e  f a m il ie s  In any n a t te r .  He
was con sid ered  assan  im portant w itn ess  In a form al
m arriage. He was a ls o  a Wkboswe re p r esen tin g  the k in
group o f e i th e r  the bride or the groom. I t  was p o s s ib le
fo r  th e s i s t e r  to  a c t  a s  a Nkhoswe on b e h a lf  o f her
max»ried brother or s i s t e r .  During th e  tim e when s la v e r y
was p r a c t ise d , s la v e s  had no Efkhoswe to  a c t  fo r  them. But
1the m aster cou ld  do so . The Wkoswe, i f  re p r esen tin g  th e  
groom 's kin  group, was l ia b le  fo r  any d eb ts in payment
1 , Johnson, P .W ., Hyasa Ihe Great W ater. 
T V : 1922.  p .  557    —
1o f b rid e w ea lth .
U nlike th e  lon ga  and th e lomwa, th e  Yao Hkoswe
was more o f a patron than an a c t iv e  tr u s te e  to  the m arriage,
2
a lth ou gh  he s e t t l e d  o c c a s io n a l marriage d is p u te s .
N e ith e r  M itc h e ll  nor Heckel drew a c le a r  d i s t ­
in c tio n  between the period  when a man became Ankoswe
a s  a su r e ty  and when h is  s ta tu s  changed to  th a t  of 
3a p atron . In norma! c ircu m stan ces, Ankoswe continued  
h is  d u t ie s  a s  long a s  the marriage was u n se tt le d  due 
to  some d i f f i c u l t i e s  in  th a t  fa m ily , and Ankoswe cou ld  
remain a su r e ty  over th a t fa m ily  over a long p er io d , 
a f t e r  w hich , on th e  marriage becoming more s e t t l e d  and 
s e c u r e , he became a patron whose in te r v e n tio n  was n o t  
so o fte n  n eed ed , !he same person might be a su re ty  
and la t e r  become a p atron , f h i s  s im p lif ie d  th e  s i tu a t io n  
when th e  ev id en ce of the su r e ty  became n e c e ssa r y  a t  some 
oth er tim e , and when th a t  person was no lon ger  a su r e ty  
but a patron .
fhe number o f  the AnMioswe was n o t  o ften  
d e f in e d . But sometimes th ere  were c a se s  where th ere  were
1 . Ib id . p . 70 .
2 .  In terv iew  w ith  Ghe Somauje.
3 . M itc h e ll ,  J .G . The Yao V il la g e . M anchester U niv. B ra ss . 
1 9 5 6 . p . 149 .
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£ our in  number a s  two came from each  fa m ily , th a t  i s  the
1
fa m ily  o f the bride and the bride-groom . The Ankhoswe 
were u s u a lly  m o le s  and au n ts o f r e s p e c t iv e  p a r t ie s .  
U nlike the Tonga and th e  Ugonde the d u ty  o f th e Ankhoswe 
among the m a tr i l in e a l  s o c i e t i e s  e s p e c ia l ly  among the 
lomwe was to  sa fe -g u a rd  the r e la t io n s h ip  o f th e  immediate 
fa m ily  to  which he was th e  Ankhoswe. H is duty d id  not 
extend  to  the f a m il ie s  o f the couple t o  which he was 
th e  Ankhoswe a s  was th e  case among the Tonga and the 
Angonde. 2
The d u t ie s  were in sh ort as fo l lo w s :
a ) To arrange th e m arriage.
b) To a d v ise  th e  cou p le , whenever in  d i f f i c u l t i e s .
c )  They a ls o  became the spokesman o f  the f a m i l ie s
o f the co u p le , b ut t h i s  was o n ly  done among the  
3
Tonga and the JHgonde .
In most c a se s  th ere  was no v a l id  marriage 
w ith ou t the con sen t o f the Ankhoswe.
The o f f i c e  o f th e Ankhoswe was a p erp etu a l one, 
b ut when the e ld e r  Ankhoswe d ied , where th ere  were tw o,
1 . In terv iew  w ith  R. K atengeza.
2 . In terv iew  w ith  Mwakasungula .
Van V e lsen , ' J . ,  Po l i t i c s  o f  K in sh ip . Op c i t . p . 8 2 .
th e  younger one became the e ld e r  Ankhoswe and another
1
one a p p o in ted . Should the younger one d ie ,  then  
another one i s  appointed  in h is  p la c e .
B ride P r ic e .
C a tt le  was paid to the fa th e r  o f the b r id e ;
t h i s  formed a p ortion  w hich she cou ld  c la im  in th e
even t o f her being d riven  away by a c r u e l  husband.
In t h i s  case  the husband lo s t  the b rid e p rice  because
of h i s  c r u e lt y .  I f  th e w ife  was a t  f a u l t  the husband
2
would r e ta in  th e  bride p r ic e .
Elms l i e  s ta te d  th a t  11 in the absence o f a 
n ob ler  s e t t le m e n t , i t  was in  some degree a method by 
which the in t e r e s t  o f the w ife  was p r o te c te d . But such  
grounds cou ld  n ot be defended s o c i a l l y  or m orally" .'
As was the f e e l in g  w ith  many m iss io n a r ie s  in regard t o  
polygamy and b r id e -p r ic e  in Malawi, B 1ms l i e 1 s sta tem en t 
th a t  t h i s  cou ld  n o t be defended m orally  i s  a t tr ib u ta b le  
to  the f a c t  th a t such a system  was con trary  to  the
1 . Stannus, H.S. lfN otes on I r ib e s  o f B r i t i s h  C en tra l 
A fr ic a 11, The R oyal A n th ro p o lo g ica l in 'stx tu te  Jourha 1 ,
19 2 2 . p . 235.
2 . Van V elsen , J • “(The P o l i t i c s  o f K in sh ip 11, op c i t . p .
3 .  Elms l i e  -  Among the Wild I g o n i , Op c i t . p . 58 .
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C h ristia n  con cept o f  m arriage, The bride p r ice  among
tha Wgoni might he paid ©van w h ile  the g i r l  was young,
and among th e  Wgonde i t  was arranged even b efo re  th e
baby g i r l  was born* 3h th e se  oases the boy must
a lrea d y  have been b o m , as the fu tu re  husband should
1alw ays be o ld er  than th e  w i f e *
Polygam y*
This form o f  marriage was and s t i l l  i s  p ra c t­
ic ed  among c e r ta in  p eop les o f  Malawi. As a r u le  a man 
cou ld  have one or more w ives who were fr e e  women, w hile
th e  o th e r s  were g e n e r a lly  s la v e s  and were c a l le d  ju n ior  
2
wive s .
He cou ld  acq u ire  more fr e e  w iv e s , by in h e r it in g  
h is  e ld e r  b ro th er*s fr e e  w ives* T herefore L ev ira te  
union was p ra c tic ed  among soma Malawi p e o p le . In t h i s  
case  th e in h e r ite d .fr e e  w ives could  remain in th e ir  
o r ig in a l  homes th u s a v o id in g  the f r ic t io n  which m ight 
a r is e  between h is  own fr e e  w ives and the in h e r ite d  fr e e  
w iv e s . I f  th e new husband in h e r ite d  any young w ives  
he cou ld  d w e ll w ith  them on c e r ta in  days o f  the week,
1 . In terv iew  -  Mwakasungula.
2 . Werner, A. N ative R aces of B r i t i s h  C en tra l A fr ic a . 
op c i t * p . T5T.
and a t  o th er  tim es he would l iv e  in  h is  own v i l la g e  or
where h is  o r ig in a l  f r e e  w ives r e s id e d .
Among th e Yao th e  number o f w iv es does n o t seem
t o  have been r e s t r ic t e d ,  i t  m ight however be lim ite d  to
h is  a b i l i t y  t o  provide fo r  them. But he m ight a ls o  have
sla v e  w ives in a d d it io n , A sen io r  w ife  was c a l le d
"Kusyeto", ju n ior w ives were c a l le d  “Mangumba". Islam ic
r e l ig io n  r e s t r ic t e d  the number o f  w ives to fo u r . I t
would seem th e r e fo r e , th a t the Islam ic  law o f marriage
r e s t r ic t in g  a nan to  fou r w ives d id  n o t  a f f e c t  th e Yao
marriage law s, a s  the Yao male a d u lt cou ld  have a s  many
2w ives a s  th ey  w ish ed , e s p e c ia l ly  the c h i e f s .
I f  he was the G hief of the v i l l a g e ,  h is  f i r s t  
fr e e  w ife  got th e  t i t l e  o f  msyena r,wa musi", or p o ssesso r  
o f the v i l l a g e .
A fter  being married a year or two th e husband 
might d e s ir e  another w ife ,  e s p e c ia l ly  i f  th e  f i r s t  w ife  
d id  n o t have any c h ild r e n . T his was because ch ild r en  were 
con sid ered  th e  pride o f th e fa m ily . In a d d it io n  the ju n ior  
w ife  became a h e lp  and companion to  th e  f i r s t  w ife .
1 . H etherwiok, A. "Islam  and C h r is t ia n ity  in Nyasaland"
in Mhilm World. V o l. 17 . 1927. pp. 184 - 6 .
v   - - -
2 . Werner, A. She N a tiv e  Races o f B r it ish . C en tra l A fr ic a .  
QP c i t . p . J W .-------------------------------------------------------------------
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In a d d it io n  more w ives enhanced h is  s o o ia l
s ta tu s  in the v i l l a g e .  As a n a tter  o f  c o u r te sy , the
se n io r  w ife  was sometimes co n su lted  by th e husband
b efore  he m arried the ju n ior  w if e .  But i t  would seem
th at she had l i t t l e  or no in flu e n c e  i f  the husband
1had made up h is  mind t o  marry another woman.
I f  the f i r s t  w ife  had a c h i ld ,  custom ary  
law in s i s t e d  th a t  the man should have another w ife  •
This was based on the f a c t  th a t  i f  a woman had a c h ild  
every  year  the mother would not be stron g  enough to  
look  a f t e r  them a s we 11  a s  a tten d  to  o th er  dom estic  
m atters and th e r e fo r e , the mother and her ch ild ren  
would s u f f e r .  Hence Malawi custom  forbade a woman t o  
have a c h ild  u n t i l  th ree  years a f t e r  the f i r s t  one . I t  
was on t h i s  ground th a t  H eckel reco rd s in  h is  work on
2th e Yao th a t  "babies are su ck led  t i l l  th e th ir d  year" ,
a s  t h i s  i s  so because two ch ild ren  cannot be su ck led
during the same p er io d . In t h i s  way, Malawi s o c ie t y
used polygamy a s  a means o f b ir th  c o n tr o l,  or what i s  now
3known a s fa m ily  p lan n in g . E x cess iv e  c h i ld  b ir t h  was
1 . MacDonald, D u ff , A frican  a , p* 134*
2 . H eckel, Benno, "Ihe Yao I r ib e " . op o i t . p . 15* 
3* In terv iew  Mwakasungula.
checked by t h i s  3ystem  In th a t fr eq u en t a c c e s s  to  one
w ife  was e lim in a ted  by th e  f a c t  th a t he cou ld  have
a cc ess  to  o th e r  w iv e s .
Because o f polygamy, d e s t i tu te  widows, o ld
p eo p le , lo n e ly  s p in s te r s  and even p r o fe s s io n a l p r o s t-
1
i t u t e s  and orphans were unknown among Malawi t r ib e s .  
C hildren born to  any o f  the w ives were tr e a te d  a s  a 
c h ild  o f  the "fam ily" , th e r e fo r e , i f  any o f the mothers 
should  d ie  th e orphans were not l e f t  w ith o u t a "mother".
fhe c h ie f s  had g rea t pride in  showing th e ir  
w ea lth  and s ta tu s  by having many w iv es , and th e  Angoni 
c h ie f s  were in th e  h a b it o f  demanding a d d it io n a l  w ives  
from tim e to  time from t h e ir  su b je c ts  whom th e y  d e fe a ted , 
making them send up a s e le c t io n  o f t h e ir  d au gh ters,
2
w hile t h e ir  sons were s e n t  to  hard the C hief ! s c a t t l e .
I t  i s  n o t su rp r is in g  th a t  M akololo and Ugoni 
had many w ives who were g iven  to  them a s  tr ib u te s  by the  
d efea ted  people from th e  oth er v i l l a g e s .
E lm slie  s ta te d  th a t  ju n ior  w ives were o fte n  
m altreated  by s e n io r  w iv e s , who due to  je a lo u sy  o f the
1 . In terv iew  w ith  R. K atengeza. • "Ihe Wayao o f Nyasaland"
2 . Stannus, H .S ., Havard A fr ic an S tu d ie s . -V ol. I I I .  1922 
p* 236 . ./
younger w ives brought charges a g a in st  them . The husband
who d id  n o t  in v e s t ig a te  in to  such m atters u s u a lly  asked
1th e  ju n ior  w i f e 's  fa m ily  to  take hex'* away. That was 
so because u su a lly  a s e n io r  w ife  was an im portant 
member o f  th e immediate fa m ily  o f  the husband. As a 
r e s u l t ,  i t  would be d i f f i c u l t  fo r  the husband to  champion 
th e cause o f the ju n io r  w ife ,  even i f  she were in the  
r ig h t .  I t  was th er e fo re  not su r p r is in g  to n o te  th a t  Vfchet
 ^Elms l i e  lhad  to  take care of them, knowing th a t  th e y  to o
w ^
had t h e ir  l e g a l  r ig h t s  w ith in  th e ir  own f a m i l ie s ,  but 
being a fo r e ig n e r  he cou ld  n o t take up th e  m atter on 
t h e i r  b eh a lf and nor would custom a llo w  i t .
A man was by custom  n o t  a llow ed  to  s tr ik e  h is
2
w ife ,  u n le ss  i t  was fo r  d is c ip l in a r y  m easures, e s p e c ia l ly
i f  th e  w ife  was young. S tr ik in g  a woman o th er  than o n eT s
3w ife  was a cr im in a l o f f e n c e .
When a husband caused h is  w ife  to  run away he 
would n o t  be a llow ed  to  take her back u n le ss  he paid  
damages to  the Ankhoswe fo r  having caused her to  run 
aWay. I t  was on t h i s  ground th a t  a man asked E lm slie
1 . E lm s lie , Among the Wild 3jTgoni. Op o i t . p. 4 2 .
2 . Ib id . p. 4 2 .
3 . H eckel, Benno, "The Yao T ribe" , op. o i t . p* 36 .
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to  g iv e  him a p iece  o f  c lo t h  to be paid t o  h is  w i f e ' s
Ankhoswe as damages. T his o fte n  happened to  m iss io n a r ie s
because of th e ir  c lo s e  c o n ta c t  w ith  th e  A fr ic a n s . But
the Home M ission  did n ot favou r th e a c t i v i t i e s  o f the
m iss io n a r ie s  in s e t t l in g  th e se  d isp u te s  and forbade
1t h e ir  con tin u a n ce . Should the w ife  run away to  her 
people w ith ou t proper grounds, i t  was she who was 
deemed t o  be a t  f a u l t  and i f  rep eated  she cou ld  be 
divorced  on t h i s  ground.
The se n io r  w ife , had the su perin ten dence o f  
th e dom estic ch ores and a g r ic u l tu r a l  work. She kept the  
oth er w ives a t  work and had the power to  e x e r c is e  d is c ip ­
l in a r y  measures on th e im pertinent w iv e s . The punishment 
she i n f l i c t e d  fo r  la z in e s s  was to  b an ish  the u nfortu n ate
ju n io r  w ife  from  m eals u n t i l  hunger fo r c e d  her to  a p o l-/
o g is e .  When a jun ior w ife  was ob strep er  jlous the sen io r
2 ;w ife  cou ld  put her in a s la v e  s t i c k ,  but t h i s  cou ld  
o n ly  be done w ith  th e  pexmaission o f the husband.
L iv in gston e  w r it in g  o f  the M akololo f e l t  th a t  
polygamy was a sign  o f  low c i v i l i z a t i o n  and source o f  
many e v i l s .  But as was noted  by L iv in gston e  h im se lf
1 . See under Male A dult and M iss io n a r ie s  Chapter 61 P art 2 .
2 , Stannus, H .S ., "Hotes on Some T rib es o f  B r i t i s h  C en tra l 
A fr ic a 1' . op. o i t . 1910. p . 309 .
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t h i s  form  of marriage was accepted by th e  women 
1
th e m se lv e s .
Widowhood.
There are two system s o f d escen t among the  
Malawi t r ib e s ,  th e r e fo r e  i t  i s  im portant to  d e a l w ith  
th e se  d if fe r e n c e s  in regard  to  marriage and in h e r ita n c e .  
Among the m a tr i l in e a l  s o c i e t i e s  th e  husband brought h is  
goods, and resid ed  a t  h is  b r id e* s  home. In c a se s  o f  
d ivorce he moved h is  goods back to h is  home excep t  
immovable th in g s  such as the house. B ut the man l e f t  
some o f  h is  property  fo r  h is  ch ild ren  who belonged  to  
the mother*s fa m ily  u n le ss  she d eser ted  him when he 
would have the cu stod y  o f the c h ild r e n . I f  th e  w ife  
should  d ie  th e  husband remained w ith  h i s  w ife * s  fa m ily  
i f  th ey  lik e d  him, and might g iv e  him an oth er  daughter^  
in  m arriage.
I f  a man* s w ife  d ied , by custom  he gave an 
o f fe r in g  to  h er s p i r i t ,  then proceeded to  f in d  another
1 . L iv in g sto n e , Bavid and C h arles, "The Zambezi and i t s  
T r ib u ta r ie s 11. op o i t . p . 2 3 4 , *" —  ‘ *"
2 . Stannus, H .S ., "Notes on Some T ribes o f  B r i t i s h  C en tra l 
A fr ic a " . o p c i t . 1 9 1 0 . p . 3 0 9 .
3 . In terv iew  w ith  Chehubani.
w ife ,  but he might n o t  do so f o r  som etim e. T his was
 ^¥\ fe
th e  mourning p er io d . N ailurej to  do so ^his deceased  
w if e ’ s people could  tak e him to  th e NMioswe on the ground 
th a t  he might have exp ed ited  her d ea th . Where th e  husband 
was polygamous the period  b efore he could marry another  
woman was u su a lly  observed as he had the company of h is  
other w ives and was not in  a hurry to  marry in  a sh o r ter  
period  a f t e r  her d ea th . The widow!s period  of mourning 
was lo n g er  among c e r ta in  Malawi s o c ia l  grou p s, e s p e c ia l ly  
i f  the d eceased  husband l e f t  young ch ild ren  who belonged  
to  her and her p eo p le , but on ly  i f  she came from  
m a tr ilin a a !  s o c ie t y .
In most Malawi s o c i e t i e s  a widow*s r e la t io n s h ip  
w ith  the members o f her dead husband ended a t  h is  d eath  
whan she could  remarry.
Among some groups, n o ta b ly  the Ngonde and 
N goni th e widow was in h e r ite d  by the husband*s b ro th er  
to g e th e r  w ith  h is  p rop erty . The system  of in h e r it in g  
a n an 's widow to g e th e r  w ith  h is  property reduced the  
widow to  the l e v e l  o f a c h a t t e l ,  in th a t  she had no 
r ig h t  of le a v in g  her deceased  husband’s home, Among 
the N goni the system  was so r ig id  th a t th e widow was
1* Head, M« The Angoni of Nyasaland. op o i t  * p. 126, 
also  In te rv ie w"with Mwakas u ngu la .
100 *
g iv en  no ch o ice  but to  remain in the husbandfs fa m ily
1
and had to  marry one o f the husband»s b r o th e r s , and 
i t  cou ld  be deduced th a t  n e ith e r  the widow nor the 
brother had any ch o ice  in the matter* On th e  o th er  
hand, the Gyanja had a more l ib e r a l  a t t i t u d e  on the 
n a tte r ;  where the widow cou ld  return to  her fam ily*
I f  she accep ted  to  marry the b roth er o f her deceased
2husband and he re fu sed  to  marry h e r , he sen t an arrow 
sym b olisin g  th a t  she was fr e e  to  marry any o th er  person*
In th a t  c a s e , the g i f t s  g iven  by the deceased  husband 
were not returned  to him, even i f  s u b s ta n t ia l  g i f t s  had 
been g iven  during the marriage a s  the dead husband* s 
b roth er  was a t  f a u l t  in r e f  vising to  marry her* 3h 
d ivorce c a se s  the arrow was a symbol which gave her 
a r ig h t  to  k i l l  him w ith  i t  should he return  s e c r e t ly  
to  h er  home.^ I t  i s  n ece ssa r y  to  n o te  th a t  even among 
the Ngoni she could  be fr e e  to marry, but o n ly  a f t e r  she 
had been th ere  the years in d ica ted  by h is  people a s  s ig n i f ie d
1 . Read, M. She Angoni o f R yasaland. op c i t *  p . 126*
P’lmn i1lJt7i*kWT^mrTnTHK-^n-nri
2 , Stannus, H*;S. "iFotes on the I r ib e s  o f B r i t i s h  O entral 
A fr ic a ” * (1910) p . 309*
3* Werner, A* I  he Nat iv e  Races o f B r i t i s h  O entral A fr ica
Op c i t * p. 168* ™
4* Stannus, H*S* ”lo t e s  on the I'r ib es of B r it is h  O entral
A fr ic a " . Op c i t * p* 309*
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in  th e  beads g iven  t o  her by the husband*s p eo p le .
1Eaoh n e c k le ss  sym bolised  one y ea r .
P o s it io n  o f  w iv e s .
When s la v e r y  was p r a c t ic e d , a husband was 
l ia b le  fo r  the d eb ts  incurred  by h i s  ju n ior w iv e s .
In the ca se  o f a fr e e  w ife  the husband was n o t  
r e s p o n s ib le . (This was th e  r e s p o n s ib i l i t y  o f her r e la t iv e s  
i f  she was from  a m a tr il in e a l s o c ie t y .  Thus her d eb ts  
were paid by her uncle who bad the p r io r  r ig h t  o f  
"pawning" her in case of d e fa u lt  in payment o f  any  
d e b ts , whereas the husband had the p r io r  r ig h t s  to
a
pawn h is  ju n io r  w iv es , because h is  s la v e  w ives were
con sid ered  h is  p rop erty .
In th e  eg.se o f a fr e e  w ife  among th e Ldmwe,
th e a ccu ser  went w ith  the ev id en ce b efore  her Klcoswe.
I f  the ev id en ce was n ot s u b s t a n t ia l ,  th e case  was dropped,
but i f  the a ccu ser  had a chance o f in cr im in a tin g  th e
woman, her Ankoswe would c a l l  her and she had to  go to
3
C ourt, and her husband had no power In the m atter .
1 . In terv iew  -  C hief W. G-omani.
2 . MacDonald, D u ff, Af r io a n a « V o l. 1 . pp. 140 -  141 . 
3* In terv iew  » Makhumula.
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She was however defended by her uncle or anyone in
lo c o -p a r e n t is  to  h e r .
I f  she should  co n fe ss  to  th e  charge, her
Ankoswe paid the f i n e .  I f  she d en ied  th e  ch arge , she
appealed  f o r  the poisoned o rd ea l -  nowavi, which i f
she should  drink  and su r v iv e , proved her in n o cen ce .
She would then r e c e iv e  a f in e  which was paid to  the
Ankoswe and n o t  to  her husband. In t h i s  case  th e
p l a i n t i f f  paid a number o f s la v e s  to  th e Ankoswe who
1re ta in ed  them.
I f  she should  d ie ,  her g u i l t  was proved;
th e  p l a i n t i f f  was e n t i t l e d  to  r e s t i t u t io n  o f the
s to le n  goods or th e ir  va lu e in k in d , and a f in e  was 
2a ls o  im posed. I  he Ankoswe was re sp o n s ib le  fo r  th e  
payment o f  the f in e s  and the r e s t i t u t io n  o f the goods.
Marriage w ith  s l a v e s .
I f  one o f  the p a r t ie s  to  the marriage was a
3s la v e , such marriage was r e a d ily  d is s o lv e d . I  he fr e e  
spouse cou ld  d ivorce  the s la v e  p artn er, but in a few
1 . I b id .
2 . D u ff, H.L. Hyasaland Under Foreign O f f ic e ,  op o i t .  
pp. 315-316 .
3* MacDonald, D u ff, A frican  a * V ol. p . 141.
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o a ses  the s la v e  partner cou ld  a ls o  d ivorce  th e fr e e
spouse a lth ou gh  t h i s  was n ot so e a s i l y  done* Polyandry
was n o t p r a c tic e d  among Malawi com m unities. On t h is
su b jec t Macdonald s ta te d  th a t  “In no case  can a woman,
even i f  she p o sse sse s  many male s la v e s ,  have more than 
1one husband” .
D iv o r c e .
With both m a tr ilin e a l and p a t r i l in e a l  s o c i e t i e s ,
d e se r tio n  was a ground fo r  d ivorce fo r  both  the w ife
and th e husband. She Ankhoswe however would f i r s t  have
to  s a t i s f y  th em se lves  o f  the v a l id i t y  of the c a s e . The
period  fo r  d e se r tio n  does not seem to  have been s p e c i f i e d .
The t e s t  was n o t whether th ere  had been a c e r ta in
period  fo r  d e se r tio n  but whether th ere  was d e se r tio n  a t  
2
a l l .  A w ife  who d eser ted  her husband lo s t  a l l  the
immovable property  which the husband had brought to
3her home i f  she came from a m a tr i l in e a l  s o c ie t y .  In 
the case  o f p a t r i l in e a l  s o c ie t y  in  s im ila r  circum stan ces  
the husband kept the c h i ld  o f  the m arriage.
1. I b id . p . 141.
2 . In terv iew  -  R, K atengeza.
3* Stannus. U .S .,  “N otes on I r ib e s  o f B r i t i s h  O entral 
A fr ic a ."  op o i t . p . 237 . 1922.
A d u l t e r y .
T his was a ground fo r  d ivorce fo r  b oth  p a r t ie s
1among m a tr i l in e a l  s o c i e t i e s .  But w ith  the Tonga the 
w ife  cou ld  n o t  use t h i s  a lone a s  a ground fo r  d iv o r c e .
i
She must have o th er  reason s in a d d itio n  to  th e a d u lte r y .'
As in th e case o f the Tonga and the Bgoni
a d u lte ry  alone was n o t a good ground fo r  d ivorce fo r  the
w ife .  She must in a d d itio n  have another ground such 
3a s  c r u e lt y .  Other grounds fo r  d ivorce  common to  most
Malawi s o c ia l  groups were la z in e s s  on the part of the
4w ife  and c r u e lty  on th e p art o f  th e husband.
Spouses cou ld  among the Yao a ls o  d ivorce  by 
5mutual agreem ent.
i ^Barrenpss on th e  part o f the w ife  appears to
i
be a ground fo r  the husband to  d ivorce  h er . But on t h i s  
ground i t  was p o ss ib le  fo r  the fa m ily  o f the w ife  to  
o f fe r  another daughter to  th a t  husband. In t h i s  case  
th e o ther daughter who was u su a lly  o ld er  would n o t be
1 . MacDonald, D u ff, Af r ic a n a . Op c i t  ■ p . 139*
2 . In terv iew  w ith  W.M. Ohlrwa.
3 . In terv iew  w ith  O hief Chalchum bila.
4 . Stannus, H.S, o te s  on the T rib es o f  B r i t i s h  O entral 
A fr ic a ” o p c i t T ~(19221 p.' 257."
5 . Ib id  p . 237.
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d iv o rced . But he was not exp ected  to  pay any more
. 1Bride p r ic e , e s p e c ia l ly  so among the U gom .
Among the Yao freq u en t death  o f the c h ild r en
in  in fan cy  were s tr e s s e d  a s  a ground fo r  d ivorce  on
2
th e part of the husband. But among the Ngoni he could
on the same ground be given  another daughter and would
3
be exp ected  to  keep the o th er daughter.
Property a f t e r  d iv o r c e .
Among the p a t r i l in e a l  s o c i e t i e s  the w ife gave
up a l l  th e immovable property even though i t  had been
acquired  during the time she was married to her husband.
She was however, ab le  to  take away l i t t l e  th in g s  which
4she may have brought to  the home.
In m a tr il in e a l s o c i e t i e s  on the other hand
the husband was the lo s e r  in con n ection  w ith  the
immovable property , a s th e property was l e f t  a t  the  
6w ife  * s home.
1 . Head, M. fhe Angoni of ly a s a la n d . On c i t .  o» 126*
n ^ » i * irn,TBJg ^ r  >n i mi 'iin iMiiUM —
2 . In terv iew  -  Che lu b a n i.
3 . In terv iew  -  C hief Chakhumbila.
4 . Werner, A .,  B rit i s h  C en tra l A fric a ,  op c i t . p. 153,
5 . MacDonald, D u ff, A fr io a n a . V ol. 1 . op o i t . p. 140,
6 . Stannus, U .S. "Notes on th e T ribes o f B r i t i s h  O entral 
A fr ic a " , op c i t .  p. 237 1922.
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Among the Lomwe however, he cou ld  tak e away
1
th e doors and windows from the house th a t  he b u i l t .
fhe main reasons fo r  the le a v in g  o f  the 
property  where the home was e s ta b lis h e d  would seem to  
be based on the ground th a t  the property  remained  
wherever i t  was perm anently e s ta b l is h e d , a s  oth erw ise  
i t  would o ften  in v o lv e  the d e stru c tio n  o f  such p rop erty . 
Hence a house was o ften  deemed to  be th e  property  o f  
the person a t  whose home i t  w^s b u i l t .  I t  fo l lo w s  th en , 
th a t  a s  houses were b u i l t  in w ives homes in m a tr il in e a l  
s o c i e t i e s  such houses should always remain th e property  
o f th e w if e .
I t  was on t h i s  same ground th a t  the house 
o ften  remained th e property  o f the husband in p a t r i l in e a l  
s o c i e t i e s  a s  homes were e s ta b lis h e d  th e r e .
ffhe P o s it io n  o f C hildren a f t e r  D iv o r c e .
f h i s  q u estion  depended on whether the p a r t ie s  
came from  m a tr il in e a l  or p a t r i l in e a l  s o c i e t i e s .
In m a tr il in e a l s o c i e t i e s  ch ild r en  belonged to  
the mot he r ! s pe o p i e . ^
1 . In terv iew  -  Makhumula.
2 . MacDonald, D u ff, A fr ica n s * Y ol. 1 . op o i t . p . 114*
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In p a t e i l in e a l  s o c i e t i e s  the ch ild ren
belonged to  the fa th e r , whether the bride p r ice  was
paid or n o t .
However th ere  was u su a lly  an agreem ent th a t
the ch ild r en  should  v i s i t  the home o f  th e ir  mother
when she i s  d iv o rced . And in p r a c tic e  t h i s  was exp ected
e s p e c ia l ly  where the ch ild ren  were g r o w  up. In
a d d itio n  when the ch ild ren  came o f age th ey  cou ld
choose to  l iv e  w ith  any o f  the sp o u ses.
A fter  th e  d iv o r c e , th e d ivorced  w ife  was fr e e
to  marry a g a in . But th ese  d ivorced  w ives o ften  kept
2
co n ta c t w ith  th e ir  d ivorced  husbands, e s p e c ia l ly  i f
th ere  were any ch ild ren  of the m arriage. Among the
Yao she was ab le  to  show her arrow g iven  to  her by the
d ivorced  husband which sym bolized th a t she was fr e e  to
marry a g a in . This arrow a lth ou gh  in p ra c tic e 'w a s  n ot
I re­
produced t o  the second husband ^would seem to take the
place o f  a d ivorce  c e r t i f i c a t e  to -d a y .
1 . Read, M. Ch ild ren  o f th e ir  F a th e r s . op o i t . p . 7,2^3*
2 . Van V elsen , <T. Ihe P o l i t i c s  o f K in sh ip. Op c i t . p# 107 .
3* Stannus, II.S. "Notes on th e I r ib e s  o f B r i t i s h  C en tra l
A fr ic a " . op o i t .  p . 237* 1922.
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In h eritan ce  and S u c c e ss io n .
Among the Yao, when a man d ie d , a part 
of h is  goods was buried  w ith  him, and some part paid  
fo r  the s e r v ic e s  o f th e fu n era l*  Apart from  th e  
fu n e r a l ex p en ses, th ere  was the c o s t  o f l e g a l  in v e s t ­
ig a tio n  in to  th e cause o f d eath ; and i f  t h i s  was n o t  
paid ou t o f th e  damages from the defend an t, th e c o s t  
o f the in v e s t ig a t io n  would be to o  ex p en siv e ; i f  a t  
a l l ,  th e  damages were paid to  the D iv in e r . The remain­
der o f  h is  p rop erty , in c lu d in g  h is  w ives and c h ild r e n , who
2passed on to  h is  h e ir .  A nan’ s h e ir s  were n ot h is
son s, but h is  b ro th ers , accord ing to  s e n io r i t y ,  and
f a i l i n g  them , th e sons o f  h is  e ld e s t  s i s t e r  in s im ila r
ord er , so th a t the n ext h e ir  a f t e r  a man! s younger
3brother was h is  nephew. By t h i s  custom , a man’ s own 
ch ild ren  were p urposely  s e t  a s id e ,  and th e  reason g iven  
by the Yao wqs th a t  they  wanted to  be c e r ta in  th a t the 
h e ir  r e a l ly  had the fa m ily  blood in h is  v e in s ,  and th ey  
cou ld  n o t t r u s t  th a t  a man’ s sons answered to  t h i s  
d e sc r ip tio n  a s  h is  w ife  may have been u n f a it h f u l .  In
1 . MacDonald, D u ff, A fr ic a n a . V ol. 1 . op c i t . p . 4 4 .
2 .  Werner, A. Ihe N ative  Races o f  B r i t i s h  C en tra l A f r ic a * 
op o i t . p . 167 *
3 . MacDonald, D u ff, Af r ican a  . V ol. 1 . op o i t . p. 189.
a d d itio n  a s  many C h ie f’ s w ives were s la v e s  i t  was
n ece ssa r y  th a t  c h ild r en  o f such mothers should  not
1rank a s  h e ir s .  I f  the r ig h t f u l  h e ir  he a minor,
i . e .  a mere c h i ld ,  someone d ep u tised  fo r  him u n t i l
he came o f a g e . The f i r s t  horn alw ays had p reced en ce,
the younger brother being d isregard ed .
On th e  day o f en te r in g  on h is  in h e r ita n c e ,
the h e ir  married n o t o n ly  th e ju n ior  w ives hut the
se n io r  w ives a s  w e l l .  The w ives were allow dd to  keep
t h e ir  p rop erty . So me t in e s  t h i s  load been her own property
e s p e c ia l ly  where she was a h e r b a lis t*  In a d d itio n  a
su c c e sso r  in h e r ite d  a l l  s la v e s  o f a deceased  c h ie f ,
in c lu d in g  h is  c h a t t e l s ,  iv o ry , gardens, and guns;
a f t e r  the in tro d u ctio n  o f guns by the Arabs* The
dependants who had used th e se  during the c h i e f ’ s
l i f e t im e  made c la im  to  th e new c h ie f  in order to
have con tin ued  use o f them* Such a c la im  was u su a lly  
2gran ted .
The a c c e ss io n  to the c h ie f ta in c y  w ith  most 
Malawi com m unities was e s s e n t i a l l y  a fo r m a lity , a s  the  
e x is te n c e  o f the n ex t c h ie f  was w e l l  known. The ex cep tion
1 . M itc h e ll ,  J .C . The Yao V illa g e  op c i t . p . 69*
2 .  S tannus, H .S. nThe ¥ayao of N yasaiand11 (1 9 2 2 ). p* 2 7 7 .
to  t h i s  g en era l ru le  was among the Wgonde. With them,
a c c e ss io n  took  p lace through the lea d ers  o f  the lo o a l
p op u lation  and the c e n tr a l  p'ower, i . e .  the Makambala
or the nob3.emen. The s e le c t io n  was by e le c t io n  of
th e h e r e d ita r y  h e ir  from amongst th ose who were e n t i t l e d
1
t o  th e su c c e s s io n .
T heir ch o ice  was determ ined by such  q u a l i t i e s
2a s  m atu rity , wisdom, c o u r te sy  and g e n e r o s ity . This 
system  o f a c c e ss io n  bad i t s  advantages to  the community 
a s  th e  man came to  the throne a f t e r  a c a r e fu l  s e le c t io n  
by the Makambala, and, through h is  own q u a l i f ic a t io n  o f  
th e v ir tu e s  o f  le a d e r sh ip , whereas among the o th er  
t r ib e s  a man assumed k in g sh ip  a s  a n a tte r  o f r ig h t ,  
reg a rd le ss  o f whether or not he was capable fo r  such  
an o f f i c e .
The l e g a l  p o s it io n  was t h i s :
1) A manTs e ld e s t  s i s t e r f s f i r s t  born was the 
r ig h t f u l  h e ir .
2 ) form erly  in th e Zomba a r e a s , c o l l a t e r a l  b roth ers
3came in  p referen ce before nephew s. But i t  was
1. W ilson, G-. " C on stitu tion  o f the Hgonde" in th e Rhodes 
L iv in gston e P a p ers . V o l. 1 -8  1939. pp. 5 5 -6 .
2 .  W ilson, G-. " C on stitu tion  o f the Wgonde" (1939) p. 6 0 .
3 . M itc h e ll ,  J .C .,  The Yao V illa g e  op c i t . p . 160.
a ls o  s ta te d  by MacDonald, th a t  su c c e ss io n  would
fo l lo w  from  a man to  h is  e ld e s t  su r v iv in g  brother
1
and then to h i s  s i s t e r f s so n .
3 ) S u ccession  to  headmanship depended on th e  support
o f th e  women and the whole v i l l a g e .  This was
a t tr ib u ta b le  to  th e  power enjoyed  by th e  women
2among th e  Yao. Where in a d d it io n  a woman 
cou ld  become a c h ie f  and en joy  th e  same r ig h ts  
a s  th e  male c h i e f s .  Soma su c c e ss io n  was however 
l ia b le  t o  m o d ifica tio n  i f  th e l e g a l  h e ir  was 
u n su ita b le  f o r  any re a so n .
1 . MacDonald, D u ff, A fr ic a n a . V ol. 1 . p . 189.
2 . Werner, A ., N ative  Races of B r i t i s h  O entral A fr ica  
op c i t . p • 259*
CHAPTER IV
C OORT a
V a r io u s  s o c i e t i e s  have s p e c i a l  b u i l d i n g s  or h u t s  
which a r e  p re se rv e d  f o r  t h e  pronouncement of th e  law .
I n  Malawi s o c i e t i e s ,  t h e r e  was n o th in g  l i k e  a Town H a l l  
or th e  Old B a i l e y .  O ourts  were h e ld  u n d e r  a w e l l  shaded 
t r e e  t o  g ive  s h e l t e r  from t h e  f i e r c e  r a y s  of t h e  sun ;  
som etim es ,  d u r in g  t h e  r a i n y  s e a s o n ,  c o u r t s  were he ld  i n  
a h u t .  W.P. Johnson  s t a t e d  t h a t  l a c k  of s t a t e l y  c o u r t  
b u i l d i n g s ,  was owing t o  th e  g e n e r a l  p o v e r ty  and t o  o th e r  
d i s i n t e g r a t i n g  c a u s e s .  This s t a te m e n t  i s  no t  however 
s t r i c t l y  c o r r e c t  as  i t  was th e  custom o f  Malawi s o c i e t i e s  " 
t o  meet i n  th e  open a i r ,  o f t e n  termed Bwalo. These c o u r t s  
p layed  a v e r y  im p o r ta n t  p a r t  i n  the s o c i a l  l i f e  of th e  
v i l l a g e r s .  Joh nson  remarked t h a t  everywhere th e  people  
seemed t o  have t a k e n  a s p e c i a l  i n t e r e s t  i n  t h e i r  law s u i t s .  
"From Mbanga Bay t o  I l e l a  th e y  a r e  even fond  of coming 
down w ith  t h e i r  c h i l d r e n  and t h e i r  g o a ts  t o  spend a day or 
more i n  h e a r i n g  any ca u se  c e l e b r e . "  I t  has  been s t a t e d
1 .  W.P. J o h n s o n ,  Hyasa t h e  Oreat  Water 1925 , p .  23.
2 . I b i d . ,  p .  25.
th a t due t o  d is ta n c e s  between d i s t r i c t s  and to  bad 
communications i t  was n ecessary  fo r  th e  p eop le in te r e s te d  
to  go to  co u r ts  which were lo ca ted  fa r  from th e ir  own areas  
t o  carry  some p r o v is io n s . But one wonders whether 
r e la t io n s  o f th e  defendants would a ls o  not carry  some 
goats w ith  them in  order to  get ready should  a heavy  
com pensation be req u ired  by th e  Court hence the reason s  
fo r  ca rry in g  of goats as m entioned by Johnson . The Court 
not only rep resen ted  a p lace where th e law was pronounced; 
I t  was a ls o  th e  lo c a l  newspaper, th e  th e a tr e  and the  
fa sh io n  h ou se . Thus, i f  a group heard th a t  a man was 
co n s id e r in g  a d iv o r c e , h is  com plaints would be r e c e iv e d  
w ith  r id ic u le  among th e  v i l l a g e r s ,  e s p e c ia l ly  i f  i t  was 
common knowledge th a t  th e  w ife  cooked w e l l ,  farmed w e ll  
and bore c h ild r e n . On the other hand, he would g et an 
encouraging push from th e !lo c a l  newspaper1 I f  th e w ife  
was known to  be la z y ,  s t e r i l e  and thorough ly  in com p etent.
Most d isc u s s io n s  in  Malawi com m unities, whether 
l e g a l  or not o fte n  took  p lace in  Bwalo. Most of th ese  
d isc u s s io n s  were In form al. Probably i t  was t h is  inform ­
a l i t y  which caused Read in  her work on the Angoni to  say
1th a t th e  term "court" was m islead ing* As s ta te d  above* 
th e  term fo r  "court" i s  o fte n  re ferr ed  t o  among th e  Malawi 
as Bwalo* but l i t e r a l l y  meaning the open spaoe in  fro n t  
o f a b ig  tr ee*  i f  any* The d isc u ss io n  was among a group 
o f sen io r  men c a l le d  to g e th er  by th e headman on a verandah  
or under a b ig  tr e e  in  order to  s e t t l e  d isp u te s  and hear 
co m p la in ts . No form al record s were k ep t; th ere  was no 
c lerk *  but con trary  to  th e v iew s of Read th ere  was a summing
p
up and pronouncement o f judgm ent." By th e  fa c t  th a t the
proceed ings c o n s is te d  o f an in form al d isc u ss io n *  i t  would
seem th at th e  term Bwalo would not be regarded as a Court
3in  th e eyes o f non Malawi p eo p le . But among the Chewa*
and many other tr ib e s *  th e  Court h earin gs o f most ca se s
could be held  in  the Bwalo and as the proceed in gs were
d e f i n i t e l y  formal* i t  seems th a t Bwalo should  be looked
upon more as a court than as an open sp a c e . But the main
be
is s u e  here i s  whether th e  Bwalo should n ot/regard ed  as a
1 . Read* M. * Th e 1A ng onl of  Hya s a la  nd * op . c i t . * p. 92 .
2 . Read* M ., The Angoni o f Nya sa la n d * op . c i t  . * p. 92 .
3 . R an geley , W .H. J .* "Notes on Chewa T r ib a l Law"* op. c i t . * 
p . 10* In  N yasa land J o u rn a l.
"Court" m erely  because th e  proceedings were in fo rm a l. I t  i s  
subm itted th a t i t  should indeed be regarded as a C ourt, for  
though th e  d e lib e r a t io n s  seemed in fo rm a l, th ey  were regarded  
as b in d in g  by th e  p eo p le . In deed , Read fo llo w s  up her remarks 
e a r l ie r  by sa y in g  th a t  *the Ngoni n e v e r th e le s s  always recogn ized  
th o se  "Courts" a t th e  v i l l a g e  l e v e l  as an I n te g r a l part o f th e ir  
system . M oreover, i f  one conceived  o f a "Court" as "any 
s i t t i n g  at which d isp u te s  are s e t t le d  and th e  eq u ilib r iu m  o f
p
th e  community i s  re s to red  by i t s  a c c r e d ite d  fu n c tio n a r ie s"
would i t  then  m atter whether such s i t t i n g  was form al or inform al?
The im portance o f  th e  Bwalo was th a t the d e c is io n s  were b in d in g
on a l l  p a r t ie s  in v o lv e d . I t  i s  a ls o  in t e r e s t in g  t o  note th a t
th e d e c is io n  to  tak e Mwavi was a ls o  g iv en  sometimes In th e Bwalo,
a lthough  th e  v ic t im  was u s u a lly  kept in  a c lo se d  or sec re t p lace
w h ile  ta k in g  th e mwavi. But sometimes he might take i t  a t the
Bwalo i t s e l f .  Among many s o c i e t ie s  in  Malawi n otab ly  th e Chewa
4and Ngonde j u s t i c e  was f r e e ,  in  that everyone was expected  to
5be heard in  th e se  cou rts  o f  law .
A ll  members were equal in  s o c ia l  as w e ll  as in  th e ir  
le g a l  s t a t u s .  Read noted th a t the Ngoni t r ib e  a sse r te d  th e
p r in c ip le  o f e q u a lity  b efore  the law , th a t  i s ,  one law fo r  a l l
1 . Read, M. ,  The Angoni o f N yasaland, op . c i t . , p. 94 .
2 . E l i a s , T .O ., The Nature of Customary Eaw, op. c i t * , p. 39.
3 . C am itto , A .B .C ., King Kazemse, op. c i t . , p . 104.
4 . W ilson^ G-., The Consti t u t i o n o f th e  Ngonde, op. c i t . ,  p. 
and R an galey , N.', "Notes on^tHe Acewa T r ib a l Xawir7 op. c i t . , 
P*
5 . Read, M. ,  The Angoni o f N yasaland, op. c i t . , p . 94 .
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p e o p le .  T h is  p r i n c i p l e  comes c lo s e  t o  t h e  E n g l i s h  law, b u t  one
should  no te  th e  p o s i t i o n  of  th e  D ip lo m a t ic  R e p r e s e n t a t i v e ,  Trade
U n io n s ,  C o rp o ra t io n s  and th e  Grown, who e n jo y  l e g a l  ad v an tag es
not p o sse ssed  by o r d in a r y  c i t i z e n s *  A l though  t h e s e  bod ies  d id
not e x i s t  i n  Malawi s o c i e t i e s ,  t h e r e  i s  no w r i t t e n  ev id en ce  t o
deduce t h a t  t h e y  would have enjoyed a s p e c i a l  p r i v i l e g e .  To
t h i s  view H ecke l  remarked t h a t  t h e  a u t h o r i t i e s  were only  exempted
1as f a r  a s  i t  i s  r e q u i r e d  by t h e i r  o f f i c e .  A g a in ,  L iv in g s to n e  
m entioned  t h a t  a C h ie f  was not exempted from t a k i n g  Mwavi when 
he had committed a wrong i n  h i s  pe l 'sona l  c a p a c i t y .
However, i t  may be h i s  su p p o r ted  by s c a t t e r e d  ev id en ce  
e . g . ,  t h a t  a c h i e f  may be punished  by h i s  peop le  f o r  h av in g  
committed a d u l t e r y  w i th  an o rd in a ry  c i t i z e n Ts w i fe  and even 
t h a t  o f  a s l a v e .
I t  has b ee n  observed  t h a t  t h e  p r i n c i p l e  of  e q u a l i t y  
b e f o r e  th e  law was so i n g r a i n e d  i n  t h e  s o c i e t y  t h a t  th e y  were 
f r e q u e n t l y  r e c i t e d  by t h e  Ngoni.  There a r e  i n s t a n c e s  where Ngoni 
c h i e f s ,  who, when i n  open c o u r t ,  might have awarded heavy compens­
a t i o n  a g a i n s t  t h e i r  s o n s ,  rem ark ing  t h a t  t h e  law was no r e s p e c t  or 
4of p e r s o n s .
COMPOSITION Off COURTS
MacDonald, w r i t i n g  on th e  Yao, d e c l a r e d  t h a t  t h e  p r e s i d -
en t  of t h e  c o u r t  was a c h i e f .  There i s  e v id en c e  t h a t  t h i s  was
1. H e c k e l ,  B . ,  The Yao T r i b e ,  p. 37.
2m L i v i n g s t o n e ,  David and C h a r l e s ,  The Zambezi and i t s  T r i b u t -  
a r i e s  , op. c i t . ,  p .  120.
3. L i v i n g s t o n e ,  or in t e r v i e w
4 .  I n t e r v i e w  -  C h ie f  Ghakhumsila .
5 .  MacDonald, D u f f ,  A f r i c a n a , op. c i t y , V o l .  I ,  p .  154.
117.
t h e  p o s i t i o n  among many o th e r  s o c i a l  groups i n  Malawi.  In d e e d ,
t h i s  was so i n  a lm ost  ev e ry  o rgan ized  s o c i e t y  i n  Malawi. The
c h i e f  was a s s i s t e d  by Court  a d v i s o r s  or Im p o r tan t  peop le  o f  t h e
c o u r t  -  !lAkulu Apabwalo11 . Among th e  Ngoni,  he was a s s i s t e d  by
!,Ndunau among th e  Ngonde by th e  "Makambala*1 a r u  ^ ^ e
Aphungu among t h e  Nyanja^ who were a p p o in te d  and d ism is se d  by
th e  c h i e f .  However, t h e y  cou ld  only be d i s m is s e d  by him i n
re g a r d  t o  t h e i r  d e a l i n g s  of a p a r t i c u l a r  ca se  In  c o u r t ,  and f o r
t h a t  p a r t i c u l a r  ca se  o n ly .  The p o s i t i o n  of Ankhoswe and th e
Makambala was no t  h e r e d i t a r y ,  but t h a t  o f  Nduna was h e r e d i t a r y
among t h e  Ngoni.  I n  a few c a se s  c h i l d r e n  of  a deceased  Ankhoswe
and t h e  Makambala were a p p o i n t e d .^
R e g a rd in g  t h e  f u n c t i o n  of  t h e  Ankhoswe, Makambala
and Nduna, t h e  q u e s t i o n  a r i s e s  whether t h e i r  p o s i t i o n  was
t h a t  o f  jud ges  or s i m i l a r  t o  t h a t  of t h e  j u r y .  I t  must be
added t h a t  i t  i s  only  r e c e n t l y  t h a t  t h e  Chewa h e ld  c a se s
i n  t h e  absence  of th e  C h ie f ;  b e fo re  t h a t  p e r io d  th e y
never had t h e  r i g h t  t o  do so .  With  t h e  c o n s t a n t  absence
of  t h e  c h i e f  from h i s  domain, t h e  Ankhoswe came t o  h ea r
ca se s  a lo n e  and th e  head Ankhoswe would s i t  a s  t h e  p r e s i d e n t  
5of t h e  c o u r t .
1 . R ead ,  M., The Angoni o f  N y asa lan d , op. c i t . , p.
2 .  W ilso n ,  C . ,  f,The C o n s t i t u t i o n  of  t h e  Ngonde", op. o i t . , p .
3 .  R epor t  o f  t h e  E n q u iry  of t h e  Commission A ppoin ted  t o  E nqu ire
i n t o  F i n a n c i a l  P o s i t i o n  and F u r t h e r  Development of N yasa land ,  
op. c i t * ,  p .
4 .  I n t e r v i e w  w i th  Mwakasungula.
5 .  R an g e le y ,  L . H . J . ,  !lNotes on Cewa T r i b a l  Law11, V o l .  I ,  N.O.
I l l ,  1948, op. c i t . ,  p .  11.
A lthough  t h e  c h i e f  co u ld  not h o ld  a c o u r t  w i thou t
h i s  Ankhoswe, t h e  head Ankhoswe c o u l d ,  i n  th e  absence  of
th e  C h i e f ,  conduct t h e  ca se  f o r  t h e  c o u r t  and g e n e r a l l y
a s k  any q u e s t i o n s  n e c e s s a r y  from t h e  w i t n e s s e s .  The o th e r
Ankhoswe m igh t  a l s o  a s k  q u e s t i o n s .  The head Ankhoswe
summed up t h e  case  on b e h a l f  o f  th e  o th e r  Ankhoswe who
1gave t h e  v e r d i c t .  I t  would seem from t h e  p ro c e e d in g
t h a t  t h e  Ankhoswe were judge  and j u r y  and in d eed  c o u n s e l
a t  t h e  same t im e .  However, t h e r e  does no t  seem t o  have been
t h e  r e l a t i o n s h i p  of b a r r i s t e r  and s o l i c i t o r  among them.
These Ankhoswe, Makambala or Nduna were no t  on ly
ju d g es  o f  f a c t ,  b u t  a l s o  o f  law , and i n  t h e i r  summing
u p ,  th e  head Ankhoswe d e a l t  w i th  a l l  t h e  r e l e v a n t  p r i n c i p l e s
of  law . Thus i t  a p p e a rs  t h a t  t h e  Ankhoswe, Makambala or
Nduna were more t h a n  j u s t  a judge or j u r y ,  b u t  t h a t  t h e y
were a l s o  a d v i s o r s  and a s s e s s o r s .
The c h i e f  a lo n e  awarded th e  o rd e r  of th e  c o u r t ,
2sometimes w i thou t  n e c e s s a r i l y  c o n s u l t i n g  t h e  Ankhoswe. I f  
t h i s  was th e  c a s e ,  I t  i s  of g r e a t  s i g n i f i c a n c e  t o  not© t h a t  
i f  th e  Ankhoswe were not s a t i s f i e d  w i th  t h e  o rd e r  of t h e
1 .  I b i d  . ,  p .
2 .  I b i d . ,  p .  12 .
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c h i e f ,  t h e y  c o u ld  demand t h a t  judgement s h o u ld  be p o s t -  
poned u n t i l  t h e y  had t a l k e d  I t  over w i th  h im . What i s  
e v id e n t  h e re  i s  t h a t  t h e  Ankhoswe were concerned  w i th  
communal j u s t i c e  and c o n f o rm i ty  w i th  custom  and o p in io n  
of t h e i r  community. When t h e y  a c te d  as  jud ge  and j u r y  
t h e y  on ly  a c te d  a s  c u s t o d i a n s  of  th e  cu s tom ary  law .
MacDonald noted  t h a t  t h e  v i l l a g e  e l d e r s  h e ld  
c o u r t  whenever t h e r e  was a need f o r  I t .  But th e  more 
s e r i o u s  o f f e n c e s  such  as  t r e a s o n  and m u rd e r ,  were t r i e d
p
by th e  c h i e f  i n  h i s  own c o u r t .
I t  seemed t h a t  Ankhoswe were composed of men o n ly ,
excep t  i n  m a t r i l i n e a l  s o c i e t i e s ,  where a c h i e f ,  s u b - c h i e f ,
3or v i l l a g e  headman could  be a woman. A lso  t h e  w ife  of 
a man s e r v i n g  on t h e  Ankhoswe cou ld  t a k e  over h i s  f u n c t ­
i o n s ,  i f  a u t h o r i s e d  by th e  husband .  The fem ale  heads  of 
t h e s e  communities  had c o n s i d e r a b l e  a u t h o r i t y ,  b u t  were 
u s u a l l y  a s s i s t e d  by t h e  male Ankhoswe i f  t h e  a f f a i r s  were 
o f  a p u b l i c  n a t u r e . ^
1 .  I b i d  . , p .  11.
2 .  MacDonald, Duff -  A f r i c a n a , V o l .  I ,  o p . c i t . , p .  172.
3 .  L i v i n g s t o n e ,  David and C h a r l e s ,  The Zambezi and i t s  T r i b u t -  
a r i e s , o p . c i t . , pp .  92 and 108.
4 .  I n t e r v i e w  w i th  R . K a ten g eza .
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The Chi e f
Any s tu d y  of A f r i c a n  law must i n c l u d e  d i s c u s s i o n s  
of c e r t a i n  s o c i a l  and c o n s t i t u t i o n a l  s t r a t a ; i t  w i l l  be 
c o n v e n ie n t  t o  b e g in  w i t h  th e  p o s i t i o n  of th e  Chief*  and 
th e  im p or tance  of h i s  p o s i t i o n  w i l l  be u n d e r s to o d  when 
h i s  s t a t u s  i s  d i s c u s s e d  w i th  r e g a rd  t o  th e  d i f f e r e n t  
t r i b e s  .
Among th e  Yao* he was supreme e x e c u t iv e  of th e
1law and hence  he sym bolised  i t s  h i g h e s t  c o u r t  of a p p e a l .
I t  has  been reco rd ed *  w i th  t h e  e x c e p t io n  of th e  mwavi 
o rd e a l*  t h a t  i n  p r a c t i c e  h i s  p o s i t i o n  was e a s i l y  d i s c e r n "  
i b l e  i n  a r e a s  where h i s  i n f l u e n c e  was s t ro n g *  and t h a t  i n  
remote  v i l l a g e s  he might l o s e  h i s  p r e f e r e n t i a l  s t a t u s  t o
Q
a s t r o n g e r  headman. Such a s i t u a t i o n  a r o s e  because  
th e  c h i e f  was h i g h l y  i n a c c e s s i b l e  to  t h e  masses* excep t  
i n  c a se  of d i r e  n a t i o n a l  c r i s i s *  l i k e  t r i b a l  war or when 
th e  people  went t o  him f o r  a p p e a l s .
The c h i e f  was su p p o r ted  by t h e  v i l l a g e ,  and each
headman was r e s p o n s i b l e  f o r  t h e  a d m i n i s t r a t i o n  o f  th e
1 .  MacDonald* Duff* V o l .  I*  p. 158.
2 .  W erner ,  A.* N a t iv e  Races of  B r i t i s h  C e n t r a l  A f r ica*  o p . c i t . *
p. 261.
v i l l a g e  under  him. The C h ie f  was a l s o  s u p p o r te d  by th e
v i l l a g e  e l d e r s  of o u t s t a n d i n g  l e g a l  and p o l i t i c a l  a b i l i t y
i n c l u d i n g  h i s  m atured  r e l a t i o n s .  These composed th e
1P a r l i a m e n t  or C o u n c i l  of a p a r t i c u l a r  a r e a .  I t  was
no ted  by S tannus  t h a t  t h e  G h i e f Ts sons and b r o t h e r s  cou ld
2be made headmen. T h is  would be a form of n ep o t i sm .
A d e s p o t i c  r u l e  f l o u r i s h e d  among t h e  M akololo 
c h i e f s  who had no o rg a n is e d  c o u n c i l .  The M a k o lo lo fs r i s e  
t o  c h i e f t a i n c y  i n  Malawi was ensured  by th e  a r r i v a l  o f  
David L iv in g s to n e  who b ro u g h t  them t o  Malawi from Bechuana- 
land  and made them m i l i t a r i l y  s t r o n g  i n  o rd e r  t o  p r o t e c t  
t h e  Manganja t r i b e ,  who were b e in g  h e a v i l y  a t t a c k e d  by th e  
"Yao coming from th e  E a s t  and Ngoni coming from th e  West1' .  
The consequence  was t h a t  t h e  Makololo became d e s p o t i c  
c h i e f s  over t h e i r  own p e o p le ,  and over t h e  Manganja t r i b e  
whom t h e y  were supposed t o  p r o t e c t .
Among th e  Chewa, th e  c h i e f  p o s s e s s e d  t h e  im p o r t ­
a n t  power of a p p o i n t i n g  and d i s m is s i n g  a d v i s e r s  of  t h e  
c o u r t ,  e i t h e r  f o r  h a v in g  m ishand led  a ca se  i n  c o u r t ,  or
1 .  MacDonald, D u f f ,  A f r i c a n a , V o l .  I ,  o p . c l t . , p. 154.
2 .  S t a n n u s ,  Ii .S . ,  "The Wayao of Nyasaland" Havard A f r i c a n  
S t u d i e s ,  V o l .  I l l ,  1922, op. c i t . , p .  296 .
3 .  J o h n s t o n ,  H .H . ,  B r i t i s h  C e n t r a l  A f r i c a , o p . p .  66.
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1f o r  b e in g  g u i l t y  of b r i b e r y .
Among t h e  Ngoni,  t h e r e  was a s t r i c t  observance
of t h e  law , f o r  example,  on bo th  s id e s  of  t h e  c h a i r  of
2t h e  Paramount Mbelwa th e  words ^ J u s t i c e  i s  B l in d 11 a r e  
i n s c r i b e d  t o  remind th e  Paramount o f  h i s  d u ty  tow ards  th e  
p e o p le ,  s i g n i f y i n g  h i s  a c c e p ta n c e  of t h e  t h e o r y  and h i s  
w i l l i n g n e s s  t o  c a r r y  out j u s t i c e  a c c o r d i n g l y .  T h e r e f o r e ,  
e v e ry  a p p l i c a n t  who comes t o  t h e  Paramount ought t o  be 
a s s u r e d  o f  f a i r  t r e a t m e n t .
The p o s i t i o n  o f  Yao c h i e f s  was a p t l y  d e s c r ib e d  
by MacDonald i n  t h e  f o l l o w i n g  p a s s a g e s -
,rThe G h ie f  i s  c a l l e d  1fMsiene Chilarabo11 
i . e .  t h e  owner of th e  t e r r i t o r y / *  and 
has  supreme power over everyone t h a t  
d w e l ls  w i t h i n  h i s  dom ain .11 
T h e r e fo re  a l l  t h o s e  under  h i s  domain, c o u ld  expec t  t o  be 
h ea rd  by him. Werner remarked t h a t  t h e  c h i e f  fs powers 
were not d e s p o t i c ,  a l th o u g h  t h i s  i s  not q u i t e  c o r r e c t  as
1 .  R a n g e le y , W -Ii .J  . ,  l,Notes on th e  Gewa T r i b a l  law11, Nyas a la n d  
J o u r n a l ,  V o l .  I ,  No. 3 ,  1948, o p . c i t  . , p .  11 .  "
2 .  P e r s o n a l l y  w i tn e s s e d  i n  1961.
3 .  MacDonald, D u f f ,  A f r i c a n a ,  V ol .  I ,  op. c i t . ,  p .  154.
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has been noted  among t h e  M akolo lo .  ’’The C h i e f 11 * wrote 
MacDonald i n  1881, ’’may o f t e n  have l e s s  i n f l u e n c e  th a n  
pow erfu l  headmen, and we have known c a s e s  where he 
c o n te n te d  h i m s e l f  w i th  g rum bling  when h i s  headmen a c te d  
c o n t r a r y  t o  h i s  d e s i r e . 11
The c h i e f  was not expec ted  t o  t a k e  v i t a l  d e c i s io n s  
on h i s  own w i th o u t  c o n s u l t i n g  h i s  headmen, who g e n e r a l l y  
r e p r e s e n t e d  t h e  views of  t h e  t r i b e ,  and he v e r y  r a r e l y  
d i s r e g a r d e d  t h e i r  o p in io n ,  a l t h o u g h  he cou ld  sometimes 
do so among t h e  Ghewa. The c h i e f  r e l e g a t e d  c o n s i d e r a b l e  
a u t h o r i t y  t o  each v i l l a g e  headman, a l t h o u g h  h i s  own power 
was supreme. As Duff a s s e r t e d ,  c e n t r a l i z a t i o n  was no t  
p o s s i b l e  due t o  l a r g e  numbers of  ch ie fd o m s ,  each  supreme
oi n  i t s  own a r e a .
L iv in g s to n e  no ted  t h e  s o l i t a r y  e x c e p t io n  of a 
woman c h i e f  i n  t h e  Upper S h i r e  V a l l e y .  S e b i t u a n e ,  th e  
M akololo  c h i e f ,  who a p p o in te d  h i s  d au gh te r  as  h i s  s u c c e s s o r ,
’ p ro b a b ly  ’ says  L i v i n g s t o n e ,  ’i n  i m i t a t i o n  of some of th e  
negro  t r i b e s  w i th  whom he had come i n t o  c o n t a c t . ’ She ,
1.  MacDonald, D u f f ,  A f r i c a n a ,  op. c i t . , V o l .  I ,  p .  154.
2 .  D u f f ,  H .L . ,  K y aa a land Under F o re ig n  O f f i c e ,  op. c i t . , p. 193.
3 .  L i v i n g s t o n e ,  David and C h a r l e s ,  Zambezi and i t s  t r i b u t a r i e s ,  
op. c i t . , p .  92 .
however,  soon  r e s i g n e d  what proved a d i s t a s t e f u l  p o s i t i o n ,
f o r  her  f a t h e r  was u n w i l l i n g  t h a t  she sh o u ld  t r a n s f e r  h e r
power t o  a husband ,  th e re fo r©  he d i r e c t e d  h e r  not t o  marry
bu t  t o  c o n t r a c t  any number of tem porary  a l l i a n c e s .  Thus
i t  would seem t h a t  th e  M akolo lo ,  who were f o r e i g n e r s  i n
Malawi, had once p r a c t i s e d  po lyandry  but t h i s  had no e f f e c t
i n  M alawi,  n e i t h e r  was i t  p o p u la r  among th e m s e lv e s  .
I t  shou ld  be p o in te d  out t h a t  a s l a v e  who was
mad© a c h i e f  cou ld  not r i s e  t o  t h e  ra n k  o f  param ount.  The
2h i g h e s t  he cou ld  a t t a i n  was t o  be a v i l l a g e  headman. 
T h e r e f o r e ,  i n  most c a s e s  h i s  e l e v a t i o n ,  which was a g e s tu r e  
of reward from t h e  paramount f o r  h i s  ach ievem en ts  d u r in g  
w ar ,  would m e re ly  be t h a t  o f  a headman over th e  peop le  
conquered  by t h e  G h ie f ,  who were a s s ig n e d  a v a c a n t  p la c e  
w i t h i n  th e  t e r r i t o r y .  He might a l s o  be a headman over th e  
o r d i n a r y  c i t i z e n s  i n  th e  c h i e f ’s t e r r i t o r y  i f  t h i s  was the  
c h i e f ’ s d e s i r e .  The p o i n t ,  which should  not  be over looked  
i s  th e  f a c t  t h a t  a s l a v e  cou ld  seldom be a paramount w i th  
s o v e r e i g n t y  over th e  p e o p le ,  as  t h i s  would e n t a i l  the  
com plete  overthrow of t h e  r i g h t f u l  and o r i g i n a l  param ount,  
which i s  c o n t r a r y  t o  Malawi cus tom ary  law .  Perhaps  such a
1 .  I b i d . , p. 92.
2 .  MacDonald, D u f f ,  A f r i c a n a ,  V o l .  I ,  op. c i t . ,  p .  145.
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s i t u a t i o n  where a s l a v e  was e l e v a te d  as the  h i g h e s t  head 
of  a s o o i e t y  would have o ccu r red  i n  s o c i e t i e s  l a c k i n g  
a c h i e f  and where ’’m ig h t1* was re g a rd e d  as e s s e n t i a l  t o  
t h e  p o s i t i o n  of  a c h i e f .
One wonder3 w hether  t h e  c h i e f ' s  p o s i t i o n  was 
I d e n t i c a l  w i t h  t h a t  o f  t h e  m o n a rc h ic a l  sys tem  or t h e  
p r e s i d e n t i a l  sy s tem .  There  i s  no a d e q u a te  m a t e r i a l  t o  
c l a r i f y  t h e  p o s i t i o n .  I t  I s  a rgued  t h a t  c h i e f t a i n c y  
ap p ro x im a tes  more c l o s e l y  t o  t h e  p r e s i d e n t i a l  system s in c e  
t h e  c h i e f  to o k  an  a c t i v e  p a r t  i n  th e  government of h i s  
c o u n t r y ,  i f  we ig n o re  t h e  a r e a s  where he had l i t t l e  i n f l u e n c e .  
E l i a s  a s s e r t e d  t h a t  a h ig h e r  c h i e f  who exceeded h is  
l e g i t i m a t e  powers and proved unamenable t o  d i s c i p l i n e  
( o f  h i s  c a b i n e t )  m ight  be dep osed ,  or was sometimes asked  
t o  commit v o l u n t a r y  s u i c i d e ,  or was put t o  d e a th  by th e  
unanimous v e r d i c t  o f  p u b l i c  o p in io n .  I t  may a l s o  be 
added t h a t  an e x a m in a t io n  of t h e  c h i e f ' s  power under  t h e  
C o n s t i t u t i o n  of t h e  Court and Appeal s t r e n g t h e n e d  t h e  view 
t h a t  t h e  c h i e f ' s  p o s i t i o n  was c l o s e r  t o  t h a t  of a p r e s i d e n t
1 .  W erner ,  A . ,  N a t iv e  Races of B r i t i s h  Cent r a 1 A f r i c a , op* c i t . , 
p .  274.
2 .  E l i a s ,  O .T . ,  The N a tu re  of Customary Law, op. c i t .  , p .  99.
r a t h e r  t h a n  t h a t  of a c o n s t i t u t i o n a l  monarch.
Among t h e  s t r i c t l y  p a t r i l i n e a l  N g o n i , one would 
have th o u g h t  t h a t  i t  would have been easy  t o  fo rm u la te  
r u l e s  f o r  t h e  s u c c e s s io n  to  t h e  paramountcy and t h a t  t h e  
r u l e s  would have been  r i g i d l y  adhered  t o ,  b u t  t h i s  was 
not t h e  c a s e .
An element of popu la r  c h o ic e  i n  t h e  appoin tm ent  
o f  I n k o s i ,  i . e .  paramount or a t  l e a s t  of a p o p u la r  v e r d i c t
i n  f a v o u r  o f ,  or a g a i n s t  a proposed c a n d id a t e  has been
1d e t e c t  e d .
The p o s s i b i l i t y  of nom ina t ion  of h i s  h e i r  by the  
dy ing  paramount was a l s o  s u g g e s t e d ,  bu t  one wonders whether 
t h e  w ishes  of t h e  dy ing  c h i e f  were r e s p e c t e d ;  t h i s  would 
s u g g e s t  t h a t  t h e  o f f i c e  was not s t r i c t l y  h e r e d i t a r y .  I t  
i s  s a i d  ”not s t r i c t l y ” b e c a u s e ,  one o f  t h e  p r i n c i p l e s  of 
s u c c e s s i o n  which d e te rm ined  th e  c h o ic e  of t h e  new paramount 
was t h a t  he shou ld  come from th e  b ig  h ouse ;  e i t h e r  th e  
son of t h e  dead paramount or h i s  ”ad o p ted ” son i f  t h e r e  was 
no a p p a r e n t  h e i r .  There was no au to m a t ic  s u c c e s s i o n  as 
would be expec ted  In  a normal h e r e d i t a r y  s u c c e s s i o n .  The 
p r a c t i c e  of t h e  Ngoni was t h a t  ” on t h e  d e a th  of a param ount,  
and th e  p e rso n  of t h e  h e i r - e l e c t  and a l s o  o f  t h e  f u n e r a l
1. R ead ,  M., The Angoni o f  Nyasal a n d ,  op. c i t  ♦, p .  56 .
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r i t e s  o f  t h e  dead param ount.  The p r o v i s i o n  f o r  a Regency 
a l lo w ed  fo r  a p e r io d  of d e la y  b e f o r e  announc ing  th e
s u c c e s s o r ” . The o f f i c e  of th e  paramount was c l e a r l y  i n
susp en se  d u r in g  t h i s  p e r i o d .  Read rem arked  t h a t  d u r in g  
t h i s  per iod  t h e  r e g e n t  was r e s p o n s i b l e  f o r  c a r r y i n g  on 
t h e  work of t h e  paramount and f o r  c o n s u l t a t i o n  w i th  heads 
of  l e a d i n g  c l a n s  about t h e  s u c c e s s o r .  ”Th.e a s su m p t io n  of 
a u t h o r i t y  by a R eg en t  and t h e  p r o v i s i o n  f o r  an in te rregunurn  
make i t  c l e a r  t h a t  t h e  i d e n t i t y  of t h e  s u c c e s s o r  was seldom 
a fo re g o n e  c o n c l u s i o n ,  even though  th e  h e i r  a p p a re n t  s tood  
w i th  a s p e a r  a t  h i s  f a t h e r ' s  g ra v e ” .
As i n  t h e  ca se  o f  t h e  Ngonde, s u i t a b i l i t y  was
a n o th e r  v i t a l  p r i n c i p l e  i n  th e  ch o ice  of a new param ount,
t h a t  i s ,  t h e  c h a r a c t e r  and p e r s o n a l i t y  o f  t h e  proposed 
s u c c e s s o r .  This  was d i s c u s s e d  by th e  r e g e n t  and h i s  l e a d i n g  
e l d e r s .  I t  was c e r t a i n  t h a t  when th e  re g e n c y  ended ,  t h e  
r e g e n t  summoned t h e  peop le  and p re s e n te d  t h e  h e i r  as  t h e  
new param ount.  The absence  of au to m a t ic  c h o i c e ,  t h e  
r e q u i r e m e n t  of s u i t a b i l i t y  and th e  endorsem ent a t  l e a s t  
of t h e  h e i r  by t h e  r e g e n t  and h i s  l e a d i n g  men, a l l  I n d i c a t e d  
t h e  s t r o n g  p o s s i b i l i t y  t h a t  t h e  l a t e  p a ram o u n t ' s  son might
1 .  I b i d . ,  p .  5 6 .
i n  seme c i r c u m s ta n c e s  not be ch osen .  T h is  c o u ld  a r i s e ,  
i f  t h e  son was in s a n e  or I f  he was d i s l i k e d  by th e  community 
as  b e in g  of  weak c h a r a c t e r .
The system  under  t h e  Ngonde th ou g h  c l e a r l y  
h e r e d i t a r y ,  had a r a t h e r  co m p l ica ted  system  of h e r e d i t a r y  
c h i e f s  who took  t h e  name Kyungu, i n  t h a t  th ou gh  he was a 
r i g h t f u l  h e i r  he was not chosen u n l e s s  s u c c e s s f u l  i n  h i s  
e l e c t i o n .
The V i l l a g e  Headman
The headman, en joyed  a c l o s e r  r e l a t i o n s h i p  w ith
t h e  p e o p le ,  as  he was a s p i r i t u a l  and s o c i a l  h e a d ,  i n
a d d i t i o n  t o  b e in g  t h e i r  o f f i c i a l  headman, and t h i s  can  be
seen  of Mponda v i l l a g e  where a headman l e a d s  a f u n e r a l
1p r o c e s s i o n  t o  t h e  g r a v e - y a r d , t h e r e b y  s i g n i f y i n g  t h a t  
th e  dead b e longed  not  o n ly  t o  t h e  b e reav ed  f a m i l y ,  bu t  
a l s o  t o  t h a t  community under  h i s  h e a d s h ip ,  an  a c t  e n d e a r in g  
him a l l  t h e  more t o  t h e  v i l l a g e r s ,  and s e r v i n g  to  s t r e n g t h e n  
t h e  r e l a t i o n s h i p  between  him and h i s  community.
The Headmanship had g re a t  p o l i t i c a l  and l e g a l  
s i g n i f i c a n c e .  He was r e s p o n s i b l e  f o r  t h e  a d m i n i s t r a t i o n
1. I n t e r v i e w  w i th  th e  R ev. Ghipembere.
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of h i s  v i l l a g e ,  and he c a r r i e d  out; t h e  o rd e r s  and wishes
of h i s  c h i e f .  MacDonald s t a t e d  t h a t  t h e  headman a c te d
as  an  i n t e r m e d i a r y  betw een  h i s  v i l l a g e r s  and th e  c h i e f ,
and a c te d  as a spokesman on b e h a l f  of h i s  p e o p le .  The
headman a l s o  p r e s id e d  over t h e  v i l l a g e  c o u r t . He was
ex p ec ted  t o  p a r t i c i p a t e  i n  m ee t ings  of g r e a t  Im por tance
f o r  t h e  s e c u r i t y  of t h e  e n t i r e  t r i b e .  B efo re  go ing  t o
war t h e  m a t t e r  was d i s c u s s e d  by th e  C o u n c i l - I n - G h i e f ,
b ecau se  i f  war was d e c l a r e d ,  a l l  v i l l a g e  headmen fo l lo w ed
t h e i r  c h i e f ,  even i f  some of h i s  d e c i s io n s  were no t  
1p r a c t i c a b l e .  The p o l i t i c a l  s t a t u s  of t h e  headman was 
not overshadowed by t h e  c h i e f .  The headm an 's  c o n t r o l  over 
t h e  manpower of h i s  v i l l a g e  was im p o r ta n t  f o r  d e f e n c e .
Among t h e  Tonga Van V e lse n  no tes  t h a t  t h e  headman who 
cou ld  o f f e r  s a f e  l i v i n g  c o n d i t i o n s  presum ably  would a t t r a c t
Q
more f o l l o w e r s  t h a n  a weak headman!1 B e fo re  th e  i n t r o d u c t ­
io n  of  P r i n c i p a l  Headman i n  1912,^  t h e  headman had t o  be 
a c l o s e  r e l a t i v e  of h i s  p r e d e c e s s o r ,  e i t h e r  h i s  own son
1. MacDonald, D u f f ,  A f r i c a n a , V o l .  I ,  op. c i t  . , p .  157.
2 .  Van V e l s e n ,  J . ,  The P o l i t i c s  of K i n s h i p , M anches ter  U n i v e r s ­
i t y  P re s s  1964, p . 2931
3. See C hap te r  I ,  P a r t  Two of t h i s  s tu d y  on th e  d i s c u s s i o n  of
P r i n c i p a l  Headman.
as i s  t h e  c a s e  I n  p a t r i l i n e a l  s o c i e t y  or t h e  son of h i s
own s i s t e r  among m a t r i l i n e a l  s o c i e t i e s .  H is  p e r s o n a l i t y
was v e r y  i m p o r t a n t .  The f i r s t  r e q u irem en t  seemed to  he
t h a t  t h e  headman shou ld  have a p ea ceab le  d i s p o s i t i o n ,  f o r
he s e t t l e s  a l l  v i l l a g e  c a s e s ,  u s u a l l y  w i th  t h e  a s s i s t a n c e
of t h e  v i l l a g e  e l d e r s  or h ea d s  of th e  f a m i l i e s  who were
1c a l l e d  younger b r o t h e r s .  I f  members t o  any a c t i o n  were 
not s a t i s f i e d  w i th  h i s  d e c i s i o n  t h e y  a p p e a le d  t o  t h e  c h i e f ,  
t h i s  b e i n g  t h e  h i g h e s t  Gourt of A ppea l ,  excep t  when Mwavl 
was r e s o r t e d  t o .  Among the  Y a o . i t  was no ted  t h a t  t h e  
p r i n c i p l e s  of s t r i c t  l i a b i l i t y  of t h e  v i l l a g e  headman t o
q
t h e  v i l l a g e r s  were ex t re m e ly  r i g i d .  This  I s  i n  c o n t r a s t
t o  t h e  p r i n c i p l e s  of i n t e r n a t i o n a l  law ,  where such a
s i t u a t i o n  I n  I n t e r n a t i o n a l  law occurs  on ly  when t h e  wrong
done i s  a g a i n s t  a c i t i z e n  of a n o th e r  s t a t e ,  and not w i t h i n
3t h e  s t a t e  i t s e l f .  I n  many l e g a l  sys tem s a wrong done by 
a c i t i z e n ,  which i s  a b r e a c h  of t h e  m u n ic ip a l  law ,  would 
be b o rn e  by t h e  wrong-doer  h i m s e l f ,  excep t  i n  Gases of  
s t r i c t  l i a b i l i t y ,  such as i n  th e  c a s e s  of p a re n t  and c h i l d ,  
employer and employee, b u t  not  t h e  head of a c i t y  as e . g .
1 .  MacDonald, D u f f ,  A f r i c a n a , op. c i t . , V o l .  I ,  p .  156.
2 .  I b i d . , p . 154.
3. B r i e r y ,  J . B . ,  The Daw of N at ions  1963, pp. 2 84 -5 .
a m ayor,  as i t  i s  i n  t h e  c a s e  o f  a headman i n  Malawi.
I n  most c a se s  headmen who co u ld  a l s o  a c t  as 
c o u r t  a d v i s o r s  were s e l e c t e d  a t  t h e  c o u r t  i t s e l f  f o r  
t h e i r  e x p e r ie n c e  i n  t h a t  p a r t i c u l a r  l i t i g a t i o n . ^  I t  
was h e r e d i t a r y  among t h e  Ngonde t h a t  a son of a c o u r t  
nobleman who a c t e d  as  a d v i s o r  t o  t h e  Juryman, co u ld  also 
be s e l e c t e d  a f t e r  h i s  f a t h e r ,  i f  he co u ld  d e m o n s t ra te  
h i s  wisdom i n  c o u r t  a f f a i r s ,  and t h e r e b y  becoming on© 
of t h e  Makambalas .
I t  shou ld  a l s o  be noted  t h a t  t h e  f u n c t i o n s  of 
t h e  Ndunas or v i l l a g e  headmen were not co n f in e d  t o  t h e  
c o u r t s  a l o n e .  He might be asked  t o  s e t t l e  some p e t t y  
d i s p u t e s ,  w i th  th e  c o n s e n t  o f  t h e  p a r t ie s®  But f a m i ly  
m a t t e r s  were u s u a l l y  s e t t l e d  by t h e  e l d e r s  of th e  f a m i ly ,  
u n c l e s  and g r a n d f a t h e r s  or a mkoswe i n  m a r r ia g e  m a t t e r s
among t h e  N yanja ,  Lomwe and th e  N gon i . But i n  some c a se s
2th e y  were a b l e  t o  s e t t l e  f a m i ly  m a t t e r s  of t h e  G h ie f .
1 . W i ls o n ,  G-., ’’The C o n s t i t u t i o n  of t h e  Ngonde’1, The Rhodes-
L i  v i  ngs to n e  Pa per s , L iv in g s to n e  N o r th e rn  R h o d es ia  1939, p.
2 .  M i t c h e l l ,  J . 0 . ,  The Yao V i l l a g e , op. c i t . , p .  93.
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Among the  Yao, a c h i e f  was f o rm e r ly  th e  a d j u d i c a t o r
1of a l l  d i s p u t e s ,  and d i s p e n s e r  of j u s t i c e  i n  a l l  c r im e s .
The headman among th e  Ngonde was i n  t h e  same
p o s i t i o n  as  t h e  c h i e f  w i th  r e g a r d  t o  m a t t e r s  a f f e c t i n g  h i s  
2v i l l a g e  *
Oases were hea rd  by th e  c h i e f  s i t t i n g  i n  c o u r t ,  
u s u a l l y  i n  t h e  Bwalo t o g e t h e r  w i th  th e  v i l l a g e  headmen, 
who a c t e d  as th e  Nduna. Gases were h e re  s t a t e d  a t  a g r e a t  
l e n g t h  i f  t h e y  were grave cr im es .
Ev idence  was g iv en  w i th o u t  o a th  h u t  c a s e s  were
' Z
not dec ided  on t h e i r  t e s t i m o n y .  A par t  from th e  c h i e f s
each  headman held  c o u r t  f o r  h i s  own p e o p le ,  b u t  i f  e i t h e r
p a r t y  was no t  s a t i s f i e d  t h a t  j u s t i c e  had been  done,  th e n
th e y  cou ld  a p p e a l  to  th e  c h i e f .  Cases ta k e n  t o  th e  c h i e f Ts
a p p e a l  c o u r t ,  among t h e  Ngonde, cou ld  not be ‘‘reopened  in
it 4a mundane way I" This  however cou ld  be so  on ly  in  c a se s  
a g a i n s t  a c h i e f  or some im p o r ta n t  headmen. But ca ses
1. MacDonald, D u f f ,  A f r i c a n a , V o l .  I ,  p .  154.
2 .  W i lso n ,  G . , “The C o n s t i t u t i o n  of t h e  Ngond©,“ op. c i t  . , p .  70 .
3 .  MacDonald, D u f f ,  V o l .  I ,  p. 159,
4. W ilso n ,  G . ,  “The C o n s t i t u t i o n  of t h e  Ngonde,'* op. c i t . ,  p . 49.
between ordinary men would be re-opened at the Kyungus 
court .■**
At the c h i e f ’s appeal court ,  the c h ie f ,  the
Ankoswe and the v i l lage  elders ~ in short , the t r i b a l
council - took th e i r  seats in the bwalo and i f  i t  was
a celebrated case the whole v i l lag e  and v i l la g e r s  from
2afar were a lso  assembled.,
Among the  Yao, the procedure followed, was that 
the complainant spoke f i r s t ,  then the accused, and f in a l ly  
the various members of the council gave th e i r  opinions*
The decision was given on a majority opinion* This method 
was d i f fe ren t  from the English method of procedure in that  
innocent or g u i l ty  was determined by a unanimous decision 
especia lly  so in  criminal cases. Read notes th a t  th is  
procedure was varied among the Ngoni; when the court 
assembled, the p l a in t i f f  was called the owner of the case, 
the witnesses were those present a t  the time of the quarrel 
who might have d irec t  or circumstantia l  evidence to  the 
case.^ As in  English law, the Ngoni witness was warned 
to t e l l  the t ru th  without fear or b ias .  He was a lso  advised
1 . Ib id  . , p * 49.
2 . Johnson, W.P. ,  Nyasa the Great Water, op. c i t . , p . 25 *
3. Werner, A., Native Races of the B r i t ish  Empire, op, c i t .  
p. 262, ”  * —
4.  Read, M., The Angoni of Nyasaland, op, c i t . ,  1956, p. 93
not to  support any side but to  s ta te  fac ts  relevant to
the matter.  The court also  appealed to the public to
bring any relevant evidence, i f  they had heard or seen
anything in r e la t io n  to  the case* This was **to ensure
tha t  ju s t ic e  was done, so res to r ing  equilibrium and good
fee l ing  in  the village*' .
During the period of Gamitto the Tumbuka and the
Ghewa, adversaries appeared separately; and at the sight
of each other they s ta r ted  f igh ting  again. When the chief
pronounced judgement, adversaries heard i t  separate ly  and
occasionally obeyed* The adversaries never saw each other
u n t i l  the judgement was obeyed and fine paid. Occasionally
2f igh t ing  s ta r ted  again and the penalty was increased.
Mwavi T ria l
Mwavi t r i a l  is discussed under procedure and not 
under c la s s i f i c a t io n  of wrongs as would have been expected; 
for w riters  such as Elmslie and Gamitto considered t r i a l  
by mwavi as a wrong in  i t s e l f .  But as i t  was one of the 
forms of t r i a l  among the Malawi’s i t  is  necessary to discuss
1. I b i d . , p. 93.
2 . Gamitto, A.C.P., Vol. I ,  p. 148, King Kazemse.
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i t  und ex* pr oc e dur e .
I t  is  believed that  "Mwavi1 poison ordeal
originated from the Tonga and the Tumbuka in  the Northern
province of Malawi. When the Ngoni s e t t led  among these
1people, they were constantly using I t .
In order to prove one’s innocence, family and 
other local disputes were se t t led  by the Mwavi ordeal, 
which was the la s t  court of appeal. The heads of the 
families Including the chief had no power over th is  court ,  
except the d iv iner.  Hence power of the diviners in  
l i t i g a t i o n  were sometimes more important than tha t  of the
pchief of the area .  A husband might come to  find a crowd 
a t  his door only to learn  tha t  his wife had taken mwavi.
I t  seems tha t  once an accusation had been made against 
anyone, I t  was not possible for th a t  person to appeal to 
a chief and had to take mwavi a t  once or run away,4 
Mwavi, the re fo re ,  deprived the victims of appeals to the 
ch ief  or paramount. Among the Mang’an ja ,  as was the case
1 . Elms l i e , W .A . ,  Among t  he WiId Ngon i , p . 64 .
2. MacDonald, Duff, Africana, Vol. I ,  op. c i t . ,  p. 173.
3. Elmslie, W .A . ,  Among the Wild Ngonl, p. 65.
4. I b id . ,  pp. 65-66.
with many Malawi t r ib e s ,  once the victim vomited the mwavi, 
he was deemed to  be Innocent. The Mang’anja chiefs  - as 
was among the Ngoni - were not excepted from taking mwavi 
once they were accused.^
When mwavi was taken, death generally took place
pimmediately" espec ia lly  in  cases of overdose and an 
Infant was k i l led  by an average dose of mwavi. Infants  
were not exempted from taking mwavi when a wrong was 
committed.
The medicine~man’s payment consisted of the items
4taken from the dead man’s body.
Among the Ngonde, i t  is believed "Great Chiefs
alone had power to  administer the mwavi" a lso  a few
5t e r r i t o r i a l  nobles. Apart from the legal s ignificance 
of Mwavi, th is  procedure was also highly r e l ig io u s .  I t  
was an appeal beyond human ju s t i c e .  That is why i t  was 
in some cases not possible for the chief to  refuse to  take
1. Livinstone, David and Charles, Expedition to  the Zambezi and 
the t r ibut a r 1e s , p. 3.
2. Stannus, H .S . ,  Notes on the Tribes of B r i t i sh  Central Africa, 
p . 205.
3. Werner, A., Native Races of B r i t i sh  Central Af r i c a , op. c 11 .,
p . 17 2 .
4. Stannus, H .S.,  Notes on the Tribes of B r i t i sh  Central Africa,1910, p. 305 . . . . .  _  „
5. Wilson, G., Constitu tion of the Ngonde, Rhodes-Livingstone
Papers, 1939, p. SB.
mwavi when found wrong.
The d e fen d an t  who had t o  undergo  t h i s  o rd e a l
was In  many e a s e s  shu t  up i n  a nyumba, i . e .  a h u t .  He
had n o th in g  to  e a t  from th e  day on whioh judgement was to
be passed  u n t i l  t h e  mwavi t e s t  to o k  p l a c e .  He was watched
1w ith  c o n s i d e r a b l e  c a re  th ro u g h o u t  t h i s  p e r i o d .
Before  t h e  de fen d an t  t o o k  t h i s  o a t h ,  he s a i d  - 
" I f  I  have committed such a mlandu, i . e .  a c r im e ,  t h e n  
t h e  mwavi w i l l  prove I t . "  As s t a t e d  e a r l i e r ,  he vom ited  
t h e  mwavi or passed  i t  o u t ; thus  h i s  innocence  was proved 
and he r e c e i v e d  in d em n i ty  from t h e  p l a i n t i f f .  I f  he 
d i e d ,  he was presumed g u i l t y .
D i v i ner
Another im p o r tan t  l e g a l  p o s i t i o n  was t h a t  of the 
D iv in e r  or m e d ic in e -m a n . H is  p o s i t i o n  does not seem to  
be of l e g a l  im p o r ta n c e ,  i n  o th e r  m a t t e r s  o th e r  t h a n  l i t i g a t ­
io n  and he was more Im por tan t  where he was s e l e c t e d  t o
a t t e n d  t o  some im p o r ta n t  p a t i e n t s ,  f o r  example ,  a headman,
2c h i e f  or pa ram ount . L e g a l ly  sp eak ing  h i s  p o s i t i o n  was
1 .  G-amitto, King Ka zembe, ^£ol. I ,  o p . c i t  . , p .  104.
2 .  E l m s l i e ,  W .A. , Among t h e  Wi l d  Ngoni, op. c i t  *, pp. 60-61
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weakened i f  he gave wrong in f o r m a t io n  t o  e i t h e r  parly t o  
a l i t i g a t i o n  or a wrong d i a g n o s i s  t o  a p a t i e n t  and i f  
such  i n f o r m a t i o n  proved t o  he wrong, th ro u g h  mwavi, h© 
would have t o  answer t o  th e  c h i e f  and may have t o  compens­
a t e  t h e  wrongly  accused  p a r t y . 4  A woman’s p o s i t i o n  was
o
enhanced i f  h ec o g n ise d  as  a D i v i n e r .
I t  seems t h a t  t h e  d i v i n e r  f i l l e d  th e  r o l e  of the
p o l i c e - d e t e c t i v e .  The u s e  of  th e  d i v i n e r  t o  d i s c o v e r  who
was p ro b a b ly  g u i l t y  i s  c e r t a i n l y  c l o s e  t o  t h e  t h e o r y  of
c r i m i n a l  i n v e s t i g a t i o n ^  and subsequen t  ch a rg e  by th e  p o l i c e .
Indeed  MacDonald n o te s  t h a t  a l t h o u g h  th e  s o r c e r e r  d e r iv e d  
h i s  ev id en ce  from o r d i n a r y  s o u r c e s ,  i n c l u d i n g  o th e r  a g e n t s ,  
he s t i l l  p r e s e rv e d  h i s  i n t e g r i t y  and power so t h a t  he may 
be f e a r e d ,  th u s  h i s  s e r v i c e  was s t i l l  found i n d i s p e n s a b l e  
by th e  p e o p le ,  because  t h e  d i v i n e r  o f t e n  proved c o r r e c t .
But i n  most c a s e s  he employed s e c r e t  a g e n ts  t o  i n v e s t i g a t e
C
t h e  m a t t e r  f o r  him.
1 .  W erner ,  A . ,  The Na t i v e  Races of Br i t i s h  Cent r a l  A f r i c a , 
op. c i t . ,  p."  60*1 ' ~    " "
2 .  D u f f ,  H . L . ,  Nyas a la n d  Under  F o r e ig n  O f f i c e , op. c i t . ,  p. 321.
3  , E 1ms l i e ,  W . A . ,  Among _t he W. i I d  Jtfgoni , op. c i t . , p . 63 .
4 .  MacDonald, D u f f ,  A f r i c a n a , V o l .  1 ,  op. c i t  . ,  p. 207.
5 .  L i v i n g s t o n e ,  David and C h a r l e s ,  The Zambez i  a nd i t s  T r i b u t -  
a r i e s ,  op. c i t . ,  p. 51 .
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WITCH OR ACT
When a man go t  111 - and s u s p i c i o n  had not
b e f a l l e n  on anyone * t h e  q u e s t i o n  was no t  how he was to
be c u r e d ,  but  who bew itched  him or what e v i l  s p i r i t s  had
moved a g a i n s t  him and why. Because of  such b e l i e f s  peop le
were accu sed  w i th o u t  grounds and such a c c u s a t i o n s  sometimes
led  t o  th e  d r i n k i n g  of mwavi t o  prove t h e i r  innocence
which sometimes r e s u l t e d  i n  t h e i r  d e a t h .
Wicked p e o p le ,  sometimes even c h i e f s ,  and some- 
1t im e s  th e  headman made u se  of w i t c h c r a f t  and g ro u n d le s s  
a c c u s a t i o n s  t o  remove any p e r so n  th e y  d i s l i k e d  or whose 
p o s s e s s io n s  t h e y  wanted t o  r e t a k e  from th e  v i l l a g e  as  h i s  
innocence  cou ld  on ly  be proved by mwavi. But t h i s  was not 
always th e  ca se  because  an  accused cou ld  s t i l l  d i e  of 
mwavi p o i s o n ,  a l th o u g h  he h im s e l f  was i n n o c e n t .  I t  I s  a l s o  
d o u b t f u l  whether th e  amount of mwavi powder u sed  was 
always th e  same. I t  would seem t h a t ,  t h a t  was not  t h e  c a s e .
As some a c c u s a t i o n s  were g r o u n d le s s ,  i t  a p p e a r s  t h a t  some 
m edic ine-m en co u ld  have been b r ib e d  by t h e  a c c u s e r  t o  make 
c e r t a i n  t h a t  t h e  accused  met h i s  death"'' and indeed  th e
1 .  E l m s l i e ,  W .A. ,  Among t h e  Wild Ngoni, op. p i t . , p .  60 .
2 . Du f  f , H . L . ,  Nyas a l a  nd JJnd e r F o r e l g n  Off i c e , op. c i t . , p . 321.
m edic ine-m an would seem t o  have no o b j e c t i o n  t o  such
a r ran g em en ts  as  he would be c e r t a i n  of h i s  payment.  Above
a l l ,  t h e  m edic ine-m an would be more p o p u la r  among c r u e l
a c c u s e r s ,  th u s  i n v i t i n g  more c u s to m e rs .
I n  many c a s e s ,  most o f f e n d e r s  were pun ished  by
payment, i . e .  com p en sa t io n .  But t h e r e  were c e r t a i n  c a s e s
such as  t r e a s o n ,  co m m it t in g  a d u l t e r y  w i th  t h e  c h i e f ' s
w ife  which were s e r i o u s  ch a rg es  and t h e  punishment was 
1
d e a t h .
The Yao c h i e f  M pond a- of F o r t  J o h n s to n  - and who 
was one of J o h n s t o n ' s  g r e a t  enemy, had a d i f f e r e n t  p r a c t i c e  
tow ards  h i s  o f f e n d e r s ;  i n  h i s  c a s e ,  t h e y  were u s u a l l y  
sho t  dead .  Anyone co m m it t in g  a d u l t e r y  w i th  any of the  
c h i e f s '  wives was t a k e n  t o  Mponda's c o u r t  and h i s  neck was 
c u t  o f f  on t h e  sp o t  anfl i n  p u b l i c . 2 I t  i s  no t  s u r p r i s i n g  
t h a t  Mponda found i t  e a s y  to  shoo t  h i s  c r i m i n a l s ,  as  he 
was a g r e a t  f r i e n d  of t h e  Arabs who s u p p l i e d  him w i th  guns 
which he seems t o  have made u se  of whenever he w ish ed .  
Compensation was g iv en  t o  t h e  r e l a t i o n s  of t h e  dead man 
by t h e  r e l a t i o n s  of t h e  m u rd e re r .  Sometimes s l a v e s  were
1 .  W i ls o n ,  G . ,  "The C o n s t i t u t i o n  of t h e  Ngonde," op. c i t . ,
.■  i» -ri • I W M  U4T
1939, pp. 48-49•
2o S ta n n u s ,  I I . S . ,  Not e s  on some Tr i bes o f  B r i t i s h  C e n t r a l  
A f r i c a ,  (1910) op. c i t . ,  p .  29X7’
3.  E l m s l i e ,  W .A . ,  Among t h e  W ild N gon i , op. c i t . , p. 59 .
u sed  as  s o u rc e s  of  com pensa t ion  t o  t h e  deceased  r e l a t i v e s  
i n  o rde r  t o  h e l p  t h e  d e c e a s e d ' s  widow or widows or o th e r  
r e l a t i v e s  u n t i l  t h e i r  c h i l d r e n  were m arr ie d *  This  i s  so 
because  goods r e c e i v e d  as com pensa tion  m igh t  not be used  
f o r  food or c l o t h e s  , t h i s  b e in g  th e  b lood  money* Hence 
t h e  p r i s o n e r  or s l a v e  s u b s t i t u t e  had to  do p ro d u c t iv e  work
p
t o  m a in t a in  th e  murdered  man’s p r o p e r ty  and f a m i ly  • 0
D e t e c t i o n  o f  a g u i l t y  p a r t y  by means of magic
and p ro o f  o f  g u i l t  or o th e rw ise  by o r d e a l  p o i s o n  were
d e a l t  w i th  eve ryw here*3 Taking goods by f a l s e  p r e t e n c e s  
was not a cr im e u n d e r  t h e  Yao law. I t  was s a i d  t h a t  i t  
was only  f a i r  game and t h a t  a man was t o  be i n t e l l i g e n t  
enough not t o  a l low  h im s e l f  i n t o  such t r i c k s . ^
C r im in a l  Gases 
I n  p r a c t i c e *  t h i s  r e f e r r e d  t o  a l l  c r im es  and 
c i v i l  c a s e s  among Yao* i n c l u d i n g  murder and a d u l t e r y  and 
p ro cedu re  was t h e  same* When a t h e f t  had been  committed
1. I n t e r v i e w  w i t h  C h ie f  Chakhumbila .
2* I b i d .
3.  MacDonald* D u f f ,  A f r i c a n a , V ol .  I ,  pp.  163-164 .
4* S t a n n u s ,  H . S . ,  "Motes on th e  T r ib e s  of B r i t i s h  C e n t r a l
A f r i c a , "  o p . c i t  *, p. 292*
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w ith o u t  s u s p i c i o n  f a l l i n g  upon any p a r t i c u l a r  p e r s o n ,  the  
d i v i n e r  was c o n s u l t e d  and a p e rson  was o f t e n  p o in te d  out 
by th e  d i v i n e r ;  t h e  accused  was th e n  b ro u g h t  b e f o r e  th e  
Court  ^  where t h e  p r o s e c u to r  demanded r e s t i t u t i o n  from 
t h e  d e f e n d a n t . I f  t h e  accused  p leaded  not  g u i l t y ,  he 
o f f e r e d  t o  d r i n k  mwavi p o is o n  t o  prove i t ,  and e i t h e r  he 
or h i s  f r i e n d s  cou ld  demand t h i s  o rd e a l  f o r  him, bu t  h i s  
f r i e n d s  never demanded i t  u n l e s s  t h e y  b e l i e v e d  him I n n o c e n t ,  
b ecau se  i f  he d ied  a f t e r  d r i n k i n g  t h e  mwavi, t h e y  r a n  th e  
r i s k  of h av in g  t o  pay th e  f u l l  v a lu e  of  th e  goods .  I f  
g u i l t y ,  r a t h e r  t h a n  d r i n k  t h e  p o iso n ,  a man would p r e f e r  
t o  c o n f e s s  and make r e s t i t u t i o n *  R e s t i t u t i o n  was not 
always i p s o  f a c t o , as  a g u i l t y  man cou ld  be made t o  pay a 
f i n e  or be handed over as  a s l a v e  t o  t h e  wronged p e r s o n .
I f  a p a r t y  s u rv iv e d  th e  mwavi, h i s  a c c u s e r  had t o  pay him 
a f i n e  and t h e  d i v i n e r  was assumed t o  have been m is ta k e n .
A second d i v i n e r  would be c a l l e d ,  b u t  t h e  man j u s t  a c q u i t t e d  
cou ld  not  be p o in te d  out a g a i n .
I t  i s  su b m it ted  t h a t  t h e  "mlandu" p roced u re  was 
l e g a l  i n  c h a r a c t e r  i n  t h e  sen se  t h a t  i t  conformed t o  th e
1 .  W erner ,  A . ,  N a t iv e  Races of B r i t i s h  C e n t r a l  Af r i c a , op. c i t . , 
p .  263.
ulaw s ,! o f  t h e  s o c i e t y ,  th u s  d i s c o v e r y  hy th e  d i v i n e r  was
1u n i v e r s a l  and handed down t o  l a t e r  g e n e r a t i o n s .
The Yao were em phatic  t h a t  mwavi cou ld  on ly  he
a d m i n i s t e r e d  t o  a p e r so n  under  s u s p i c i o n . ' '  I n  E n g l i s h
law , on ly  when t h e r e  i s  r e a s o n a b le  ev id en ce  as t o  t h e
p e r s o n fs g u i l t  can  he be a r r e s t e d  and put on t r i a l .  And t h a t
t h e  d i v i n e r  could  not  p o in t  out th e  same man j u s t  a c q u i t t e d
i s  r e m i n i s c e n t  o f  t h e  E n g l i s h  r u l e  -  a u t r e  f o i s  a c q u i t  -
3i . e .  no one shou ld  be t r i e d  tw ice  f o r  the  same c a s e .
I n  Ghewa law , t h e  term  "mlandu1' was used  fo r  a
tfc a s Q , ,t t h o u g h  s t r i c t l y  i t  had  a f a r  w i d e r  meaning.^ -  I n
i t s  narrow er meaning I t  seems t h a t  u n l i k e  t h e  Yao, the
c o u r t  p ro c ed u re  did not d i f f e r  i r r e s p e c t i v e  o f  w hether
t h e  ca se  was c r i m i n a l  or c i v i l .  Though t r i a l  by mwavi was
o f t e n  u s e d ,  i t  does not seem t o  have been u sed  as o f t e n
5as  among the  Yao. The normal p rocedure  i n  a ca se  among
1. E l m s l i e ,  W.A., Among t h e  Wild Ngo n i , o p . c i t . , p .  62 .
2• St a n n u s , H »S *, op. c u t . ,  1910, p .  303*
3. W i lsh e re  C r im in a l  Pr o c e d u r e ,  e d . P a lm er ,  H .A . ,  and Pa lm er ,
ITehry* Sweet and JffaxweTX, p .  82.
4.  Range l e y ,  W .H . J  . ,  !,Notes on Ghewa T r i b a l  Law,*1 Nyasaland
J o u r n a l , V o l .  I ,  No. 3 ,  1948, p. 11.
5 .  S ta n n u s ,  H . S . ,  bp. c i t . ,  1910, p. 303. .
14-4.
t h e  Ghewa d i f f e r e d  In  th e  sen se  t h a t  t h e r e  was no ev idence  
t h a t  d i v i n a t i o n  was s t r o n g l y  used  as a method of d e t e c t i o n  
of th e  s u s p e c t .  By t h e  t ime a case  re a c h e d  th e  c h i e f ’ s 
G o u r t ,  i t  had been  th o ro u g h ly  t a l k e d  o v e r ,  perhaps  s e v e r a l  
t i m e s .  I n  t h e  c h i e f ’s c o u r t s ,  t h e  v i l l a g e  headman or t h e  
p l a i n t i f f  h i m s e l f  I n t ro d u c e d  th e  ca se  by d e s c r i b i n g  i t  
from h i s  knowledge of i t .  The com pla inan t  th e n  t o l d  h i s  
s t o r y ,  even I f  t h e  ca se  was in t ro d u c e d  by th e  v i l l a g e  h e a d ­
man. He t o l d  the  ca se  w i th o u t  i n t e r r u p t i o n  and when he 
had f i n i s h e d  th e  d e fen d an t  r e l a t e d  h i s  s t o r y ,  e i t h e r
p
a d m i t t i n g  or denying  th e  c o m p la in t .  Even i f  t h e  d e f e n d ­
a n t  a d m i t te d  th e  c o m p la in t ,  th e  p l a i n t i f f  had t o  r e l a t e  
h i s  own s t o r y  to  en a b le  th e  Gourt t o  be a c q u a in te d  w i th  th e  
f a c t s .  A f t e r  t h e  two p a r t i e s  had spoken ,  e i t h e r  s id e  
c o u ld  c a l l  w i t n e s s e s .  The head Ankhoswe and any o th e r  
Ankhoswe who w ished ,  co u ld  a s k  q u e s t i o n s  o f  t h e  w i t n e s s e s .
He th e n  summed up not i n v a r i a b l y  on b e h a l f  of t h e  Court  
and he gave t h e  v e r d i c t  t o  t h e  c h i e f .  The c h i e f  a lo n e  gave 
th e  award of t h e  Gourt -  l i p o  (damages i n  t h e  form of money,
1 .  R a n g e le y ,  Notes on Ghewa T r i b a l  l a w , op. c i t . ,  p.  66*
2 .  I b i d . ,  p .  11.
g o a ts  or o a t t l e )  or d i sm is se d  t h e  c a s e .
The f o l lo w in g  were th e  main forms used  f o r  o rd e a l  
t r i a l .  There were t h r e e  k in d s  of  known f  orms t - 
( i )  by b o i l i n g  w a te r ;
( i i )  by p u t t i n g  a p in  th ro u g h  th e  lobe  of th e  
ea r  of th e  man accused  of s t e a l i n g ;  
sh o u ld  b lood appear  and t h e  man showed 
s i g n  of p a i n ,  he was g u i l t y ;
p
( i i i )  by p o i s o n ,  i . e .  mwavi.
I t  seems though  t h a t  mwavi p o is o n  was more used  
t h a n  any of  th e  above l i s t e d  by most t r i b e s  i n  Malawi.
Among th e  Ngonde, t r e a s o n  a g a i n s t  Kyungu, i . e .  
t h e  c h i e f ,  was summarily punished  w i th  l i t t l e  or no l e g a l  
a rgum en t .  Too i n t i m a t e  a r e l a t i o n s h i p  w i th  Kyungu’s w ife  
was t r e a s o n ,  a l t h o u g h  wives were c l o s e l y  g u a rd ed ,  e s p e c i a l l y  
th o s e  of Kyungu. T r a i t o r s  were th rown down t h e  h i l l s i d e  
and members of th e  t r a i t o r ’s f a m i ly  were e n s l a v e d .  I n
rz
a d d i t i o n ,  c r i t i c i s m s  a g a i n s t  Kyungu was t r e a s o n  and was 
h e a v i l y  p u n ish ed .  I f  a man looked on t h e  Kyungu*s wives 
b a t h i n g ,  he would be punished  by d e a th  by b e in g  thrown
1. I b id  . , p .  12.
2 .  S tannus  , H .3 *, No te s  on Tr i b e s  of B r i t i s h  C e n t r a l  A f r i c a ,  
1910, op. ci t . ,  p .  305.
3.  W i lso n ,  G . ,  ttrThe C o n s t i t u t i o n  o f  t h e  Ngonde'1, Rhodes-  
L iv in g s to n e  P a p e r s ,  p .  939, p .  49.
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down t h e  c l i f f *
H is  r e l a t i v e s  were sen t  t o  t h e  Noblemen c a l l e d
Makambala who d id  and s t i l l  do a c t  as  th e  Kyungufs
c o u n s e l l o r s  t h e y  s e l e c t e d  th e  b e s t  lo o k in g  g i r l s  * w h i le
1
t h e  o th e r s  were r e l e a s e d .  The id e a  of s e l e c t i n g  t h e  
b e s t  g i r ’l s  on t h e  grounds mentioned above does not  seem 
t o  have any l e g a l  s i g n i f i c a n c e .  On t h e  c o n t r a r y *  i t  seems 
t o  be an  abuse of t h e  sys tem  i n  e n s l a v i n g  t h o s e  who had 
wronged members of t h e  C h i e f fs h o u seh o ld .
1 .  Wilson* G . ,  HC o n s t i t u t i o n  of t h e  Ngonde*1* Rhodes“Livingd:one 
P apers  * 1939* op. c i t  . * pp. 48“49.
Appeals
Having d i s c u s s e d  t h e  c o n s t i t u t i o n  of t h e  C ourts
and t h e  law* i t  rem ains  t o  speak  of Appeals  . I t  app ears
t h a t  a p p e a l s  l a y  i n  a l l  c a s e s  from th e  v i l l a g e  headman
2
t o  t h e  s u b - c h i e f  and u l t i m a t e l y  t o  th e  c h ie f *  ' I f  t h e
p l a i n t i f f  f a i l e d  t o  get s a t i s f a c t i o n  from t h e  c h i e f *  he
2
could* among t h e  Ngoni* a p p e a l  t o  the  Paramount* The
3Achewa seem t o  have had a much lo n g e r  h i e r a r c h i c a l  system*
I f  a ca se  o ccu rred  i n  a v i l l a g e  w i t h i n  a fam ily*  th e
f a m i ly  head would f i r s t  t r y  t o  s e t t l e  i t  . I f  i t  was a
m a r r ia g e  ca se  between two f a m i l i e s *  th e  Ankhoswe t r i e d  t o
s e t t l e  i t *  When a p r i v a t e  s e t t l e m e n t  was im p o ss ib le*  th e
ca se  went t o  th e  v i l l a g e  headman* t h e n  t o  th e  s u b -c h ie f*
4and I f  s t i l l  n ec e ssa ry *  t o  t h e  c h i e f  of t h e  a r e a .
Among t h e  Tonga where th e  p o l i t i c a l  u n i t  was 
l i m i t e d  t o  t h e  s i z e  of one v i l l a g e  or hamlet j u s t i c e  was 
o b ta in e d  by a r b i t r a t i o n  o rdea l*  summary r e p r i s a l  or magic*
1. Werner* A.* The N at iv e s  of B r i t i s h  C e n t r a l  Afr i c a * 1906* 
op. c i t . * p p . " 2 6 r ^ 2 .
2 .  Read* A.* The Angoni of  Nyasa land*  op. c i t  . * p .  94 .
3 . Range ley* W «H .J  . , Nya s a l a  nd J ou r  na 1 * V o l .  I*  No. 3* 194-8* 
P a 9 »
4 .  I b i d . *  p. 9 .
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because  t h e  t r a d i t i o n a l  c h i e f s  were not s t r o n g .  (And
i n  m a t r im o n ia l  c a s e s  i n  a m a t r i l o c a l  m a r r i a g e ,  i t  would
seem t h a t  an  u n s a t i s f i e d  husband only  cou ld  a p p e a l  t o  t h e
po ison  o r d e a l ) . There was no c e n t r a l  c o u r t  of a p p e a l  a t
Mbande, which was t h e  c e n t r e  of t h e  Ngonde h i g h e s t  c o u r t
of a p p e a l ,  where Makambalas r e s i d e d  and t o  which t h e
o r d i n a r y  man cou ld  b r i n g  c a s e s  d i r e c t ,  or a p p e a l  a g a i n s t
t h e  d e c i s i o n s  o f  h i s  sub c h i e f s .  C e r t a i n  c a s e s  such as
murder and w i t c h c r a f t ,  would ,  however,  i n i t i a l l y  be h ea rd
oby th e  P aram oun t .
I n  t h e  m a t t e r  of a p p e a l s ,  th e  A f r i c a n  d e s i r e  f o r  
c o n t in u e d  d i s c u s s i o n  and j u s t i c e  was a p p a r e n t . As was 
noted  e a r l i e r ,  among th e  Chewa, b e f o re  th e  c a s e  got t o  
t h e  c h i e f rs C o u r t ,  i t  had been th o ro u g h ly  t a l k e d  over 
s e v e r a l  t im e s  by t h e  head of th e  f a m i l y .
1 .  van  V e l s e n ,  J . ,  P o l i t i c s  of K in s h ip ,  op. c i t . ,  p .  307,  a l s o  
Lord H a i l e y ,  N a t iv e  A d m in lsW atIo n  i n  B r i t i s h  C e n t r a l  A f r i c a ,  
op. c i t . , p . 34.
2o W i lso n ,  Of., ^ £ ^ f J Lt u t i o n  of t h e Ngonde, p .  5 0 .  A lso  see 
R e a d , M. ,  The A ngoriT"' of "¥ya s a l a  n d " / o pT c i t . , p , 92 .
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Sanct Ions
Every  l e g a l  system  p o sse s se s  i t s  a t t e n d a n t  
s a n c t i o n s .  I t  i s  im p o r ta n t  not  t o  f o r g e t  t h a t  t h e  
p e r e n n i a l  q u e s t i o n  why law i s  obeyed i n  any community i s  
due t o  s a n c t i o n s .  S u f f i c e  i t  t o  say t h a t  t h e r e  a r e  
r e c o g n i s e d  s a n c t i o n s  i n  A f r i c a n  s o c i e t i e s .  I n  normal 
c a s e s  such a d i s c u s s i o n  i s  l i k e l y  t o  b e g in  w i th  Im p r is o n ­
m ent .  But i n m o s t  A f r i c a n  s o c i e t i e s ,  t h e r e  seemed t o  
have b ee n  no w id esp read  u s e  o f  Imprisonment as  an  In d ig e n -  
ous i n s t i t u t i o n  f o r  p u n i s h in g  a c r i m i n a l .  T a l b o t ’ 
w r i t i n g  of t h e  people  of S o u th e rn  N i g e r i a ,  Yoruba of 
W este rn  N ig e r i a  d i s c o v e r e d  some use  f o r  t h i s  d e v i c e .
Among t h e  Malawi people  im pr isonm en t ,  a s  s t a t e d  above ,  
was s c a r c e l y  known, and indeed  as Werner n o te s  of t h e  
Yao, i t  was h a r d ly  p o s s i b l e ,  because  payment f o r  f i n e d  
were u s u a l l y  u s e d .  Hence, t h e  n e a r e s t  t o  I t  was t h a t  
some c r i m i n a l s  were sometimes d e ta in e d  i n  th e  s l a v e  s t i c k  
t i l l  ransom ed. Among t h e  Ghewa imprisonment w as ,  i n  f a c t ,  
never  o rd e re d ;  t h e  p r a c t i c e  was t h a t  a p e r so n  co u ld  be 
t i e d  up by t h e  c h i e f  u n t i l  he pa id  h i s  l i p o .  C a p i t a l
1 .  T a l b o t ,  P .A . ,  The Peoples  of  S o u th e rn  N i g e r i a ,  V o l .  I l l ,
Oxf ord U n iv e r s T ty ” Itress~, p .  632, 19^6  .
2 .  W erner ,  A . ,  N a t iv e  Races of  B r i t i s h  C e n t r a l  A f r i c a ,  p . 267.
3_
punishment was not au to m a t ic  w i th  th e  Chewa.
I n  s e r i o u s  c a s e s  such  as murder and a d u l t e r y *  
heavy l i p o  was o rd e red  and th e  r e l a t i v e s  i n  r e p e a t e d  
o f f e n c e s  of t e n  r e f u s e d  t o  pay tw ic e  r a t h e r  t h a n  a l low  
t h e  accused  r e l a t i v e  t o  he e n s la v e d -  T he f t  was punished  
by a f i n e  b u t  sometimes t h e  t h i e f  was handed over as  a 
s l a v e  t o  th e  i n j u r e d  p a r t y -  R e s t i t u t i o n  was o f t e n  made 
t o  t h e  i n j u r e d  p a r ty -  Among th e  Chewa th e  t h i e f  was o rd e red  
t o  pay l i p o  t o  th e  I n j u r e d  p a r t y  and i f  he was a chroniG
pt h i e f *  he was made a s l a v e  of th e  I n j u r e d  p a r ty * "
Banishment was o f t e n  o rde red  i n  l i e u  o f  th e  d e a th  p e n a l t y .  
One may q u e s t i o n  whether t h e  punishment was p r o p o r t i o n a t e  
t o  t h e  c r im e .  Here* n o v e ls  of Dickens i l l u s t r a t e  how 
chang eab le  and d i f f i c u l t  i s  t h e  concept of a d e q u a te  p u n i s h ­
ment and t h i s  seems to  be t r u e  of th e  Malawi s o c i e t i e s .
Contempt o f  Court*  f a i l u r e  t o  a p p e a r  when summoned, 
ru d e n ess  or n o ise  i n  Court* was an  o f fe n c e  a g a i n s t  t h e  
c h i e f  and th e  c h i e f  m ight  o rde r  t h e  e r r i n g  p e r so n  t o  pay 
l i p o  t o  th e  c h i e f  h im s e l f .®
1. Rangeley* W .E .J  • ,  "Hotes  on Chewa T r i b a l  Law / 1 op. c i t . *
p .  18*
2 . I b i d . * p • 18 a 
3,  I b i d . ,  p. 13*
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PART I I  
M M j l
Establishment of Courts of Justice  In Malawi*
Before Sfelawi was declared a B r i t i s h  Pro tec torate  
in 1891, the customary Courts of Malawi, or Bwalo as they 
were sometimes termed, administered Malawi customary laws* 
Bwalo has been defined in Part One of t h i s  study as a 
place not only where law w as pronounced, but a lso  an 
important place of so c ia l gatherings, which was indeed 
the theatre  of the v i l la g e .  Hearing a case in such a 
gathering provided the ^newspaper” of the day. The laws 
administered in these Bwalo gatherings were not f le x ib le  
and the defendants or accused, sometimes lo s t  th e i r  cases 
due to  ce r ta in  defects in the procedure, such as lack of 
w ritten  evidence, and the fa c t  th a t  sometimes the complain­
an ts  had a lready estab lished  th e ir  cases w ith the courts , 
in th a t  they had already given th e i r  evidence in the 
absence of the defendants. P o p  the defendants i t  was 
always d i f f i c u l t  to  obtain witnesses to support th e ir  
cases as there was generally  the danger of these witnesses 
who supported the defendants being attacked by the p la in t ­
i f f s .  Again, the danger was apparent when the defendant
asked to take mwavi An order to  prove h is  innocence 
but did no t survive the mwavi, as in th is  case the 
witnesses were presumed to  have known th a t  the defend­
ant was g u il ty ,  and although they were not l ia b le  in 
court, they  could s t i l l  be attacked by the complainants 
out of co u rt .
Another problem facing the customary Courts 
in Malawi was the uncerta in ty  of the laws, thus the 
same offence might be regarded as serious by one court 
while in another court i t  would be considered as being 
a t r i v i a l  m atter. This depended on the a t t i tu d e  of the 
court and the ch ie f , thus a t  Kyungu*s Court in Karonga, 
a l l  cases of adu lte ry  committed with the wives of the
chief were considered as treason cases and the a d u lte re r
1
was put to death, and th i s  was a lso  the case a t  Mponda*s
2Courts in Port Johnston *
These d i f f i c u l t i e s  in the Court procedure were 
the causes of in ju s t ic e ,  mostly a f fe c t in g  the defendants 
whose only l a s t  hope was to offer to take mwavi and where 
th e i r  chances of surviving the ordeal were remote. Hence 
i t  i s  co rrec t to  say th a t  sometimes the courts gave wrong
1. Wilson, G-. f,The Constitution of the Hgonde". p. 49-50.
2. Interview with Chief Mponda.
d e c is io n s  t o  d efen d an ts who should  have been s e t  f r e e .
Thus i t  would be accurate to  say th a t  the custom ary
1co u rts  o f Malawi had e s ta b lis h e d  r u le s  o f law^ but in 
which th e  r u le s  o f e q u ity  were la r g e ly  ab sen t a s  was 
the ca se  in  E n g lish  Courts b efore th e a d m in istr a tio n  
of law and e q u ity  was fu sed  by th e Ju d icatu re A cts  
18 7 3 -5 .
When th e B r it is h  P ro tec to ra te  w&s e s ta b l is h e d ,  
i t  was f e l t  th a t  changes in  th e custom ary co u r ts  proced­
ure were n e c e ssa r y  in  order to  ad m in ister  j u s t i c e .  By 
1892  co u r ts  were e s ta b lis h e d  in c e r ta in  t o w s  o f  th e  
P r o te c to r a te , such a s  B lantyre , Zomba and Ekwendeni.These 
co u r ts  were known a s  Consular. C ourts, p resid ed  over by 
Europeans who were granted Warrants by th e S ecre ta ry  of 
S ta te  f o r  th e  C o lo n ie s . Recommendations fo r  the grant 
o f the Warrants fo r  such p o s it io n s  were made by S ir
Harry H. Johnston , th e then Consul and Com m issioner-
2
G eneral f o r  Wyasaland P r o te c to r a te .
The o r ig in a l  plan was th a t  th e se  European 
m a g istr a tes  in the Consular Courts were to  a d m in ister  
ju s t ic e  in n a tte r s  a f f e c t in g  B r i t i s h  Europeans. Hon
1 . B u ff , H.L. Wyasaland Under Foreign O f f ic e ,  op. c i t . ,  
pp. 326  and 53UT----------------- ---------  -----------  ---------
2 . Joh nston , H.H. B r i t i s h  C en tra l A fr ic a , p . 114* op. c i t .
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B r i t i s h  Europeans were a ls o  to be under th e  same 
ju r is d ic t io n  i f  th ey  were w ith in  th e P ro tec to r a te  
and i f  th e ir  n a t io n s  were S ign atory  Powers to  th e  
g e n e r a l A ct o f the B er lin  Conference . The B e r lin  
Conference Act o f 1885 s ta te d  in A r t ic le  35 th a t  
t!The S ign a tory  Powers to  t h i s  A ct r e c o g n ise  th e  
o b lig a t io n  to  in su re  th e esta b lish m en t o f  a u th o r ity  
in the re g io n s  occup ied  by them . . . .  on th e  A frican  
C ontinent . . .  to  p r o te c t  e x is t in g  r ig h t s ,  and, a s  th e  
case may be, freedom  o f  trade and o f t r a n s i t  under the  
c o n d it io n s  agreed  upon11.
Among the S ign atory  Powers to  t h i s  Conference
were the U nited  Kingdom; P ru ssia ; U n ited  S ta te s  o f
America; Belgium ; A u str ia ; Ben mark; S p ain , Prance;
I t a ly ;  N eth erlan d s and Luxemberg; R u ss ia ; Sweden and 
2
Norway. As i t  i s  n oted  above most European n a tio n s  
were S ign a tory  Powers t o  th e B er lin  C onferen ce. T herefore, 
during t h i s  e a r ly  p er iod  o f  B r i t i s h  A d m in istra tion  in  
M alawi, many Europeans in  th a t  P ro tec to r a te  would come 
from  th e se  n a t io n s  and would be under the B r i t i s h  j u r is -
1 . G eneral A ct o f  th e  Conference o f  B e r l in , (s ig n ed  
February 26 , 1 8 8 5 ,)  A fr ic a . Ho. 3 (1 8 8 6 ), p . 20 . 
London: P rin ted  fo r  H.M* S ta tio n a ry  O f f ic e .
2 . I b i d . , p. 12 .
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d ic t io n  a s  i f  th e y  were B r i t i s h  su b je c ts  by v ir tu e  o f  
th e  p r o v is io n s  o f the B erlin  C onference. The m ag ist­
r a te s  h o ld in g  Warrants in Malawi had th e r e fo r e  j u r i s ­
d ic t io n  to  t r y  c a se s  in v o lv in g  th ese  Europeans.
In a d d itio n  to  Warrants granted  t o  m a g is tr a te s ,  
th ey  a ls o  d er ived  t h e ir  ju r is d ic t io n  over B r i t i s h  su b je c ts  
from th e Foreign  J u r is d ic t io n  Act o f  1890, w hich s ta te d  
th a t  MI t  s h a l l  be la w fu l fo r  th e Queen to  e x e r c is e  j u r i s ­
d ic t io n  w ith in  a fo r e ig n  country in the same and ample
manner a s  i f  Her M ajesty had acq u ired  th a t  ju r is d ic t io n
1
in a ceded and conquered t e r r i t o r y 11.
As N yasaland came under th e p r o v is io n s  o f  the
th e
P r o te c to r a te s  and T rust t e r r i t o r i e s  to  w hich /F oreign
J u r is d ic t io n  Act o f 1890 a p p lied  and t h i s  A ct was extended  
the
b y /O en tra l A fr ic a  Order in C ouncil o f 1892 a s  amended by
th e 1907 Wyasaland Order in C ouncil, i t  fo l lo w s  th a t
N yasaland came d ir e c t ly  under the Foreign  J u r is d ic t io n
the
p r o v is io n s . And by S ectio n  15 o f /B r i t i s h  C en tra l A fr ica  
Order in C ouncil o f 1902, i t  wa s la id  down th a t  ”th ere  
should be a Court o f  Record in th e  P r o te c to r a te  w ith  f u l l  
j u r is d ic t io n ,  c i v i l  and cr im in a l, over a l l  persons and
1 . Changing law in D eveloping C o u n tr ie s , e d ite d  by J .N .D .
Anderson, G eorge, A llen  and Unwin L td ., 1963, p . 20 . 
Quoting the Foreign J u r is d ic t io n  Act o f 1890.
over a l l  m atters in th e  P r o te c to r a te , and th a t  such
c i v i l  and cr im in a l ju r is d ic t io n  should  he e x e r c ise d
in con form ity  w ith  the substance of the common
law , doc t r in e s  o f  e q u ity , and s ta tu te s  of g en era l
a p p lic a t io n  in fo r c e  in England on th e 11th  day o f
A ugust, 1902, w ith  the powers v ested  in  and accord in g
to  th e  procedure and p r a c tic e  obsexured and b efo re  Courts
of j u s t ic e  and j u s t ic e s  o f the peace in England accord ing
to  th e ir  r e s p e c t iv e  ju r is d ic t io n s  and a u t h o r it ie s  a t  th a t
d a te , . h e r e a fte r  may be, m od ified , or amended by or
under the a u th o r ity  of any Order of H is M ajesty in
C ou n cil, or by any Ordinance or Ordinance passed in
1and fo r  the P ro tec to ra te"  •
I t  i s  accu rate  th e r e fo r e  to  say th a t  a lth ough  
the m iss io n a r ie s  and B r i t i s h  businessm en, a r r iv e d  before  
the esta b lish m en t o f  B r i t i s h  Government in M alawi, E n g lish
law in M alawi, was n o t  in troduced  by them. I t  was in tr o d -
fhs.
uced by Orders in C ou n cil, a c t in g  in v ir tu e  o f/F o re ig n  
J u r is d ic t io n  A ct of 1890, and by lo c a l  Ordinance passed
by Hyasaland L e g is la t iv e  C ouncil w ith  the co n sen t and
P the
approval o f the Im p eria l Government, ~ such a s/S u b ord in a te
1 . C en tra l A fr ica  Order in  C ou n cil, 1902, S . 15,
2 . A l l o t t ,  A.H. E ssays in A fr ic an law , London, B utterw orth
& Co, (P u b lis h e r s ) L td ., pp. 3 -4  •
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Courts Ordinance which crea ted  a system  o f  cou rts
in fe r io r  to  the High Court o f  Hyasaland cr ea ted  by
the 1902 B r i t i s h  C en tra l A fr ica  Order in  C o u n c il,
According to  Johnston ju s t ic e  fo r  th e  A fr ican s
was to  be ad m in istered  by th e n a tiv e  c h ie f s  w ith in  th e ir
j u r is d ic t io n s ,  the reason s b ein g  th a t  th e c o l l e c t o r s  were
a t  t h i s  tim e n o t q u ite  con versan t w ith  the custom ary Haws,
In p r a c t ic e ,  however, the n a tiv e  co u rts  were b ein g  h eld  by
B r it is h  m a g istra tes  who were granted Warrants to  a d m in ister  
1j u s t i c e .  S ir  Harry Joh nston 1 s reason s fo r  th e ex ten sio n
o f the m a g is tr a te s 1 ju r is d ic t io n  to  A frican  c a se s  were
th a t ,  by v ir tu e  of the t r e a t ie s  or agreem ents sign ed
between H. Johnston h im se lf  and the A fr ican  C h ie fs , the
C h ie fs  gave him th e a u th o r ity  to  r e p r e se n t them in th e
2A frican  C ou rts. Ihus the powers o f the n a g is t r a te s  were 
in soma c a se s  extended to  A fr ica n s a f t e r  the s ig n in g  of 
the t r e a t i e s  or agreem ents. In t h is  c a s e , however, th e  
A frican  seek in g  fo r  ju s t ic e  from m a g is tr a te s 1 co u r ts  had 
to  show good grounds th a t  the C hief in h i s  area was pre j -
3
udiced  a g a in s t  him and th a t  th ere would be no f a i r  t r i a l .
1 . Johnston , H .H ., B r i t i s h  C en tra l A fr ic a , op. c i t . ,  p. 114*
MM—  .....   f  I. I ■ 1 III 11W I Mid
2 . I b id . ,  p . 114.
3 *  I b i d . ,  p .  1 5 4 *
Indeed when th e  o r d e r  in c o u n c i l  s t a t e d  t h a t  t h e r e  shou ld  
be a  c o u r t  o f  r e c o r d  i t  meant to inc lu d e  a l l  p e rso n s  
w i th in  th e  P r o t e c t o r a t e  and u n d e r  B r i t i s h  p r o t e c t i o n .
But i n s t a n c e s  a r o s e  where some A f r i c a n s  were 
s t r a n g e r s  in  the  P r o t e c t o r a t e .  Bo dou b t  such  s i t u a t i o n s  
would a r i s e  in  the case  of the Lomwe and t h e  Sena who 
immigrated  from  P o r tu g u ese  E a s t  A f r i c a  and who d id  n o t  
p o s se s s  an y  r e c o g n i s e d  C h ief  d u r in g  t h e i r  e a r l y  s e t t l e ­
ment in Malawi. They a l s o  became under  B r i t i s h  P r o t e c t ­
ion once a c c e p te d  by the  B r i t i s h  Admin i s t r a t i o n .
In some d i s t r i c t s  C h ie fs  were encouraged  to  t r y
l e s s e r  c a s e s  in t h e i r  own names. I t  i s .  h e re  i m p o r t a n t  t o
s t a t e  t h a t  t h i s  sy s tem  whereby C h ie f s  were o n ly  a l lo w ed  to
t r y  l e s s e r  c a s e s ,  was t h e  b e g in n in g  o f  t h e  d e c l in e  of  th e
C h i e f s 1 l e g a l  j u r i s d i c t i o n  over  t h a i r  p e o p l e ,  f o r  he re
t h e y  were a l lo w ed  t o  t r y  l e s s  im p o r ta n t  c a s e s  o n ly ,  and
even where th e y  had the  r i g h t  to  t r y  such  c a s e s ,  t h e i r
s e n te n c e s  were to  be s a n c t io n e d  by the Commissioner a t
■glomba. Ih e  te rm  "Commissioner" meant the  h i g h e s t  o f f i c e r
in th e  a d m i n i s t r a t i o n  of  Malawi Government, a t  t h i s  t ime
b e in g  S i r  H arry  Jo h n s to n  h i m s e l f ,  who was a l s o  C onsu l-  
1
G e n e ra l .  In th e  absence  of the  Commissioner,  the  Second
1, fhe S tory o f H yasaland, the C en tra l A frican  A rch ives, 
Southern R h od esia , pp. 63~6§. 1891-1951*
159.
Commissioner, who was th e n  A l f r e d  S harpe ,  was to
1
s a n c t i o n  s e n te n c e s  imposed by A fr ic a n  C h i e f s ,
During t h i s  e a r l y  p e r io d  o f  the  e s t a b l i s h m e n t
o f  a d m i n i s t r a t i o n  of j u s t i c e ,  th e  j u d i c i a l  o f f i c e r s
e n c o u n te re d  many prob lem s.  F i r s t l y ,  the  w a r r a n t s  g iv in g
them a u t h o r i t y  to  e x e r c i s e  t h e i r  j u d i c i a l  powers,  s t a t e d
t h a t  " th e y  were to  a c t  w i th in  t h e i r  j u r i s d i c t i o n " ,  This
meant w i th in  t h e i r  b o u n d a r ie s ,  b u t  b o u n d a r ie s  were n o t
s p e c i f i c a l l y  d e f in e d  d u r in g  t h i s  p e r io d ,  and t h e y  were
bound t o  d e a l  w i t h  peop le  o u t s i d e  t h e i r  j u r i s d i c t i o n .
T h is  was a s  p a r t l y  a r e s u l t  o f  the  c o n s t a n t  movements
of the  A f r ic a n  p o p u l a t i o n .  Hence i t  was on t h i s  ground
t h a t  t h e i r  j u r i s d i c t i o n  was l a t e r  ex ten d ed  to  o u t s i d e
2t h e i r  b o u n d a r ie s  d u r in g  1 8 9 0 - 1 9 0 3 . The m a g i s t r a t e s  
second p rob lem  was seen in t h e i r  d e a l i n g  w i t h  l i t i g a n t s  
who were n o t  accustom ed t o  the  complex c o u r t  p ro c e d u re .  
Thus i t  i s  n o t  s u r p r i s i n g  t h a t  many l i t i g a n t s  came t o  
th e  C o u r t s  w i t h o u t  p r e p a r i n g  t h e i r  c a s e s .  And t h i s  
m u l t i p l i e d  the d u t i e s  of th e  m a g i s t r a t e s  in d e a l i n g  w i t h  
th e  p r e l im in a r y  i n v e s t i g a t i o n s  of th e  c a s e s  which ,  cou ld
1. Jo h n s to n ,  H .H . , BB r i t l s h  C e n t r a l  A f r i c a , op .  c i t . p .
2. D u f f ,  H.L. H yasa land  Under F o re ig n  O f f i c e ,  op. c i t . 
p .  8 8  bu t  see  S e c t io n  3 of  S u b o rd in a te  D i s t r i c t  C ou r ts  
1903.
154«
160.
have been s e t t l e d  by th e  p a r t i e s  th e m se lv e s  i f  t h e y  
were a c q u a in te d  w i th  more complex forms of c o u r t s  
p ro c e d u re .  A lso ,  th e  l i t i g a n t s  came to  the m a g i s t r a t e s  
w i th o u t  s u f f i c i e n t  e v id e n c e .  In su ch  e v e n t s  c a s e s  were 
in d e f  in i t e l y  p o s tp o n e d •
In a d d i t i o n ,  the  w i tn e s s e s  d id  n o t  f e e l  f r e e  
t o  g iv e  ev idence  in  C o u r t ,  because of f e a r  of b e in g  
a t t a c k e d  by t h e  o p p o s i t e  s i d e ,  i t  i s  n o t  s u r p r i s i n g  
t h a t  such  f e a r  shou ld  have a r i s e n ,  a s  under custom ary  
law w i t n e s s e s  were o f te n  a t t a c k e d  a f t e r  g i v i n g  ev idence  
i n  c o u r t .  And i t  was sometimes n e c e s s a r y  t h a t  w i t n e s s e s  
sh o u ld  be h idden  w h i le  g iv in g  e v id e n c e ,  w hethe r  in  a h u t
nea r  t h e  c o u r t  or  a n e a rb y  t r e e ,  p rov ided  t h a t  th ey
2c o u ld  be h e a rd  by th e  c o u r t  w i th o u t  b e in g  s e e n .
The t h i r d  problem was t h a t  o f  th e  u n c e r t a i n t y  
of t h e  cus tom ary  law t o  be a p p l i e d  i n  th e  m a g i s t r a t e s  
c o u r t s .  T h is  o c c u r re d  when one m a g i s t r a t e  had under h i s  
j u r i s d i c t i o n  more t h a n  one C h ie f ,  a l l  hav ing  d i f f e r e n t  
r u l e s  of cus tom ary  law . Such a problem would i n  most 
c a s e s  a r i s e  in  a l i t i g a t i o n  where th e  p a r t i e s  came from 
d i f f e r e n t  t r i b e s ,  each  p a r ty  b e l i e v i n g  t h a t  h i s  a c t  was
B r i t i s h C e n t r a l  A f r ic a n  G a z e t t e ,  31*12 .1899 ,  p .  2 .  (A 
xurEEer case  rep o r teS ^ lF T H o ^sam e G a z e t t e ,  3 0 th  J u n e ,  1 9 0 1 ) .
2 o G a m i t to , A .C .P . ,  King Kazembe, Vol.  I ,  p a 148.
n o t  an o f fe n ce  under  h i s  custom ary  law ,  Jxi s e t t l i n g
such d i f f i c u l t i e s  i t  would seem t h a t  t h e  a i d  of  a s s e s s o r s
f ro m  such  t r i b e s  would be r e q u i r e d *  And a l t h o u g h  i t  i s
t r u e  to  say  t h a t  the lomwe and th e  Sena f ro m  Por tuguese
E a s t  A f r i c a  r a p i d l y  a s s i m i l a t e d  th e m se lv e s  t o  any  t r i b e
1t o  w hich  th e y  had s e t t l e d ,  such d i f f i c u l t i e s  would
o b v io u s ly  a f f e c t  them as  th e  1902 O rder  in  C o u n c i l  s t a t i n g
t h a t  t h e  c o u r t s  were t o  a p p ly  B a t iv e  custom and law, where
t h e y  were n o t  re p u g n an t  to  r u l e s  o f  e q u i t y  o r  m o r a l i t y ,
meant th e  B a t iv e  custom  and I t o  of th e  " n a t i v e s "  under
B r i t i s h  j u r i s d i c t i o n  and n o t  th o se  of  s t r a n g e r s *  Hence
th e  O rdinance  would exc lu de  them u n t i l  t h e y  were a l s o
a c c e p te d  a s  B r i t i s h  s u b j e c t s  when t h e i r  custom ury  law
would a l s o  coma under  th e  Ordinance *
Due t o  the  s h o r ta g e  o f  European p e r s o n n e l  in
th e  a d m i n i s t r a t i o n  o f  th e  P r o t e c t o r a t e  in  i t s  e a r l y  d a y s ,
i t  was found n e c e s s a r y  t o  g ive  so me o f  t h e  j u d i c i a l
o f f i c i a l s  a d m i n i s t r a t i v e  d u t i e s .  T h is  c l a s s  o f  o f f i c i a l s
was c a l l e d  C o l l e c t o r s , 1 and t h e i r  t a s k s  in c lu d e d  tha
c o l l e c t i o n  o f  customs d u t i e s .  They a l s o  h e ld  t h e  o f f i c e
2of P o s t  M aster  in  t h e i r  r e s p e c t i v e  d i s t r i c t s .  The
1. Lord I i a i l e y ,  B a t iv e  A d m in i s t r a t io n  in th e  B r i t i s h  A fr ic a n  
T e r r i t o r i e s ,  op * c i t . ,  p .  24*
2 .  J o h n s t o n , H .H . , B r i t i s h  C e n t r a l  A f r i c a , op . c i t  *, p .  152.
C o l l e c t o r s  h e ld  s i m i l a r  p o s i t i o n s  to t h o s e  of  m a g i s t r a t e s
h o ld in g  j u d i c i a l  w a r r a n t s . Thus t h e y  d e a l t  w i t h  d i s p u t e s
between Europeans  and ASi&nars and l a t e r  th o se  m a t t e r s
where Europeans and A f r i c a n s  were in v o lv e d ,  o r  m a t t e r s
in v o lv in g  A f r i c a n s  o n l y .  C o l l e c t o r s  a l s o  d e a l t h w i t h  the
a s s e s s m e n t s  of t a x e s  p a id  by A f r i c a n s .  In a d d i t i o n  th e y
1
d i r e c t e d  the p o l i c e  in t h e i r  d i s t r i c t s .
I t  seems t h a t  th e  C o l l e c t o r s  in  t h e  e a r l y  days
of  th e  a d m i n i s t r a t i o n ,  a c t e d  a s  ’D i s t r i c t  R e s id e n ts*  in
t h a t  t h e y  were c o n s id e r e d  a s  p o l i t i c a l  o f f i c e r s  d u r in g
the  time o f  J o h n s to n .  They were a u t h o r i z e d  t o  a c t  in  the
2
name and by a u t h o r i t y  of the  c h i e f  o f  th e  a r e a .  I t  i s  
i n t e r e s t i n g  to  n o te  t h a t  t h i s  a u t h o r i t y  of th e  c h i e f  was 
n o t  ex p re s s© ly  g r a n te d  to  the  C o l l e c t o r s  t o  a c t  in  the  
Chiefs*  names d u r in g  t h i s  p e r io d .  But S i r  H ar ry  Jo jm ston  
based  h i s  d e c i s i o n  on the  f a c t  t h a t  t h e  a u t h o r i t y  was 
g iven  in  th e  t r e a t i e s  s ig n e d  between th e  B r i t i s h  Government 
and th e  C h i e f s .  The C o l l e c t o r s *  powers wore supreme in  
any c i v i l  m a t t e r  w i t h i n  t h e i r  j u r i s d i c t i o n , ^  bu t  a l l  
s e r i o u s  c r i m i n a l  m a t t e r s  were to  be s a n c t io n e d  by the
1 .  I b i d . , p .  153.
2 ,  I b i d . , p .  153. 
3* I b i d . ,  p .  153*
Commissioner and C o n s u la r -G e n e ra l  a t  Zomba .
Although the two typ es o f j u d ic ia l  o f f i c e r s  
worked hand in  hand, i t  can be seen th a t  th e C o lle c to r s  
were im portant o f f i c i a l s  o f th e Government, in th a t  th ey  
were v ested  w ith  a d m in is tr a tiv e  as w e ll  a s  j u d ic ia l  
d u t ie s .  As one o f th e ir  fu n c tio n s  was to  le v y  ta x e s  
on th e  A frican  p op u la tion s in th e ir  a r e a s , th ey  in t e r ­
preted  th e  p o lic y  of th e Government in d ea lin g  w ith  the
p
A frican  com m unities. Thus on t h e ir  good o f f i c e s ,  depended 
th e  kind of r e la t io n s h ip  th a t  developed between the Govern­
ment and the A frican  population* I t  should  a ls o  be noted  
th a t  a t  t h i s  tim e the system  of p r in c ip a l Headman, an 
a g en t, who was more acquainted  w ith  A frican  custom s, had 
not y e t  been in trod u ced . The p r in c ip a l Headman acted  
as a Government o f f i c e r  and in the in t e r e s t  of th e  Govern­
ment a s h is  em ployer, a lth ou gh  i t  i s  obvious th a t  hi most 
c a se s  the d u t ie s  o f the p r in c ip a l Headman b e n e fite d  the 
community a t  la r g e . The C o llec to r  in d e a lin g  w ith  the 
C hief as th e in term ed iary  of the A frican  p op u lation  and 
th e  Govern man t ,  was l i k e l y  to  fa ce  some p o l i t i c a l  problem  
in  tr y in g  to  persuade the C hief to  accep t th e  power of 
th e Government and g iv e  up h is  own* T his s i tu a t io n  did
1* I b id . g p. 1 5 4 .
2 e Jo h n s to n  t o  P .O . 2 9 * 7 .9 1 . f P .O. 4 03 /174 .
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n o t  a r i s e  when th e  D i s t r i c t  R e s id e n t  o r  the  Commissioner 
d e a l t  w i t h  th e  p r i n c i p a l  Headman, a s  th e  P r i n c i p a l  Head­
man was a Government Agent ,  b u t  who was in  most c a se s  
a c c e p te d  by h i s  peop le  a s  the H.A.
I t  sh o u ld  be emphasized t h a t  w h erever  a C o l l e c t o r  
was a p p o in t e d  he worked a s  th e  m a g i s t r a t e  a s  w e l l  a s  the 
a d m i n i s t r a t i v e  o f f i c e r  o f  t h a t  d i s t r i c t ,  and t h e r e f o r e  
no m a g i s t r a t e  o t h e r  than  th e  C o l l e c t o r  wa s n e c e s s a r y  f o r
t h a t  a r e a .  Before the c r e a t i o n  of  the  s u b o rd in a te  c o u r t s  
th e
in M alaw i/ j  u r  i s  d ie  t  ion of  th e  m a g i s t r a t e  was ex ten d e d  t o
cover  o f f e n c e s  committed n o t  o n ly  w i th in  h i s  j u r i s d i c t i o n
b u t  a l s o  o u t s i d e  t h a t  j u r i s d i c t i o n  whenever t h e r e  was no
m a g i s t r a t e  e s t a b l i s h e d  in t h a t  a r e a ,  a s  t h e  b o u n d a r ie s
were n o t  s p e c i f i c a l l y  d e f in e d  u n t i l  1 9 0 3  when s u b o rd in a te
c o u r t s  were e s t a b l i s h e d . 1  M a g i s t r a t e s  c o u ld  n o t  p ro s e c u te
c a s e s  in v o lv in g  the d e a th  p e n a l t y ,  n o r  c o u ld  t h e y  impose
2a f i n e  ex ceed in g  £2 0 .
The m a g i s t r a t e s  were a l lo w ed  t o  o r d e r  whipping 
p r i v a t e l y  in  p r i s o n ,  n o t  exceed ing  25 l a s h e s .  Th is  fo rm  
of  punishment was o b v io u s ly  open to  a b u s e ,  f o r  l a c k  o f
1. S u b o rd in a te  C ou r ts  Ord inance 1903. Ss .  2 and 3 .  Aiso 
see  t h e  c h a p t e r  on C o u r t s  of A ppea l .
2 .  N yasa land  Punishment O rd in ance ,  1908, The H yasa land  
Government G a z e t t e , .Vol. 15. Ho. 6 , p .  5 2 .
s u p e r v i s i o n  by h i g h e r  a u t h o r i t y  o t h e r  t h a n  t h e  m a g i s t r a t e  
h im se l f*
In r e g a r d  t o  fem ale  o f f e n d e r s  t h e  m a g i s t r a t e s
had no power t o  sen ten ce  them t o  p e r s o n a l  c o r r e c t i o n  or
1t o  h a rd  l a b o u r  on any  s t r e e t ?  ro a d  o r  p u b l i c  p lace*
Th is  sy s te m  gave p r o t e c t i o n  to  women w hich  t h e y  d id  n o t
have under cus tom ary  law , f o r  under  cu s tom ary  law th ey
cou ld  on ly  be p r o t e c t e d  by someone in  l o c o - p a r e n t i s  to
them b u t  n o t  by the c o u r t .
M a g i s t r a t e s  were a l s o  g iven  power o f  b a i l ,  b u t
t h e  o f f e n d e r s  who were g r a n t e d  such  b a i l  were n o t  r e q u i r e d
t o  s e c u re  s u r e t y  a s  was and i s  the  case  in  E n g l i s h  c o u r t s .
The sys tem  o f  b a i l  was a  r e l i e f  t o  th e  o f f e n d e r s  in  Malawi
d u r in g  t h i s  p e r io d  a s  i t  was n o n - e x i s t e n t  under custom ary
a law
la w . In s u c h /c a s e  under cu s to m a ry / th e  d e f e n d a n t  was p u t  
a be
in/G-ori s t i c k  u n t i l  he was a b le  to  j a y  o r / re d e e m e d .
As Malawi was f i r s t  occup ied  by B r i t i s h  S e t t l e r s  
and m i s s i o n a r i e s ,  i t  f o l lo w s  t h a t  t h e r e  would be a c o n s i d ­
e r a b l e  number o f  c a se s  a r i s i n g  between t h e  European 
p l a n t e r s  and  t h e i r  employees and sometimes between the 
A f r ic a n  employees and the  m i s s io n a r i e s *  f h i s  s i t u a t i o n  
d id  n o t  a r i s e  in  th e  n o r t h e r n  D i s t r i c t s  o f  Malawi due t o
1. B r i t i s h  C e n t r a l  A f r i c a  G a z e t t e  (30*6*1901) 31*12.1899?
p .  2 ,
and
’fcke absence  of the  European S e t t l e r s / d u e  t o  th e  f a o t
t h a t  p a r t  o f  the  P r o t e c t o r a t e  was " l e s s  f a v o u r a b l e  t o
a g r i c u l t u r a l  development"  . M a g i s t r a t e s  had power to
t r y  su ch  c a s e s  by v i r t u e  o f  t h e i r  j u d i c i a l  W a rra n ts ,
p ro v id ed  su ch  c a s e s  a r o s e  w i th in  t h e i r  j u r i s d i c t i o n
and sometimes o u t s i d e  t h e i r  j u r i s d i c t i o n  i f  t h e r e  was
no e s t a b l i s h e d  m a g i s t r a t e ' s  c o u r t  o r  where the  boundary
was u n c e r t a i n .  Common among such  c a s e s ,  were th o se  of
a s s a u l t s  on A f r i c a n  l a b o u r e r s  by Europeans  on th e  t e a
e s t a t e s *  Most o f  them were d e a l t  w i t h  by the  M a g i s t r a t e s
C o u r ts  in v a r i o u s  d i s t r i c t s *
One M art in  Gundlaclc, European employee of an
e s t a t e  b e lo n g in g  t o  a Mr. C. Wiese in Mlanje was c o n v ic te d
of  a s s a u l t i n g  an A f r ic a n  l a b o u r e r  on th e  e s t a t e .  Cundlack
was bound over  by a m a g i s t r a t e  c o u r t  in Mlanje to  keep 
2peace .
Another case  was t h a t  h e ld  a t  HvM* C o n s u la r  
C ourt  a t  Elcwendeni in N o r th e rn  P ro v in c e ,  in which  one 
W il l ia m  R o b er t  Zvehl ,  an employee o f  N o r th  C h a r t e r l a n d
1. R e p o r t  of t h e  Commission A ppoin ted  t o  E n q u i re  i n to  th e  
F i n a n c i a l  P o s i t i o n  and F u r t h e r  Development of N yasa land  
1933, p .  101. Also see  K r is h n a m u r th y , B . S . ,  Land and 
Labour in N yasa lan d  1902 -  1911. London Ph.D. f h e s i s  
1964. p .
2 ^  B r i t i s h  C e n t r a l  A f r i c a n  G a z e t t e ,  F e b r u a r y ,  1 8 9 8 ,  8 2  »
V o l T v ,  N o .  2 ,  p .  5 .
16?.
E xp lora tion  Company, was found g u i l t y  o f a s s a u lt in g
A fr ica n s working fo r  th e  Company* He was a l s o  found
g u i l t y  of fr a u d u le n t ly  ob ta in in g  eggs and ch ick en s
from the v i l la g e r s  w ith in  the area* He pleaded n ot
g u i l t y ,  hut was found g u i l t y  by the Court and sen ten ced
to  s ix  months imprisonment w ith  hard labour and f in e d
£50 . He was a ls o  asked to  pay £ 9 * 1 0 /-  to  the A fr ica n s  
1concerned .
One o f th e in te r e s t in g  p o in ts  o f  t h i s  c a se , was
th a t th e a s s e s s o r s  were m aihly th e o f f i c i a l s  o f the
Company where Zvehl worked* Among th ese  a s s e s s o r s  were
a ls o  m iss io n a r ie s  d raw  from the denom inations to  which
th e se  v i l la g e r s  were members. A p anel o f  such a s s e s s o r s
i . e .  composing members c lo s e ly  connected  w ith  the p a r t ie s
to
to  the l i t i g a t i o n  would be lik e ly /sh o w  e i th e r  b ia s  or 
fa v o u r  in th e  d e c is io n  o f the c a se . I t  was exp ressed  
by Zvehl h im se lf  th a t  he fea red  h is  case would be wrongly  
d ecid ed  a s  he was unpopular among th e members o f  t h e  
Company. On th e  p a r t of the m iss io n a r ie s  i t  i s  obvious  
th a t  th e y  would ra th er see him punished a s  h is  a l le g e d  
a c t s  were a g a in s t  the p r in c ip le s  o f  th e ir  te a c h in g . In 
a s im ila r  s i tu a t io n  in E n g lish  C ourts, a jury composed
1. B r i t i s h  C entra l  A fr ican  Gazette ,  103, V ol .  VII ,  Ho. 6,
I9TX3 -------------    _
o f such a panel would ha d is q u a l i f ie d  and an oth er J u r y
c a l le d  in  fo r  fe a r  th a t  the accused  m y  he p reju d iced
1or favou red , a s  the case m y  he* And a cc o rd in g ly  Zvehl 
should have he an informed hy the Court o f  h is  r ig h t  to  
ch a llen g e  the a s s e s s o r s ,  s in ce  p r in c ip le s  o f E n g lish  
Courts procedures a ls o  a p p lied  to  Malawi during th a t  
p e r io d .
Cases o f A ssa u lt  u s u a lly  occurred whenever th e
European em ployer was c r u e l  hy n a tu r e . I t  w as, th e r e fo r e ,
n o t su r p r is in g  th a t  W.L, L iv in gston e was o fte n  in vo lved
in such c a se s  w ith  h is  em ployees. He was found g u i l t y
o f an a s s a u l t  and fo r  f a l s e  imprisonment a g a in s t  h i s
2
employee Sousa. Ihe Court f in e d  him £5 .
Perhaps i t  was h is  a t t i tu d e  tow ards h is  lab ou rers
on th e  Bruce E sta te  th a t  co n tr ib u ted  to  h is  being th e
f i r s t  v ic t im  to  he murdered on the eve o f  th e  Chilembwe 
3r i s  in g .
One should n o t over-em phasize th a t  a s s a u lt  c a se s
1 . C rim inal J u s t ic e  A ct, 1940, S . 3 5 (1 ) ,  see  a ls o  R. Cross 
& A. J . J one s , An In trod u ction  to  C rim inal Law, Lon don, 
B utter  w orths, T9~6~47 P* 3 b l .
2 .  B r i t i s h  C e n t r a l  A f r i c a n  G a z e t te , 129 - Vol.  V I I I ,  N o . 8 ,
p. 2 .
3 . Shepperson & P r ic e , Independent A fr ic a n , Edinburgh  
U n iv e r s ity , 1958, PP* 2 7 0 -7 1 .
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t o o k  p lace  o n ly  on the  t e a  e s t a t e s ,  h u t  a l s o  between 
Europeans  who had no r e l a t i o n s h i p  to  c e r t a i n  A f r i c a n s .
One good example was b r u t a l  b e a t i n g s  by a European on 
A f r i c a n s  w i t h o u t  r e a s o n a b le  g round .  One S tam b u l i ,  an 
A f r i c a n  p e a s a n t ,  b ro u g h t  a  case  a g a i n s t  M e l v i l l  a 
European ,  a t  Zomba C o nsu la r  C ourt  on t h e  f o l l o w i n g  g ro u n d s :  
( i )  Damages done t o  h i s  c ro p s  by M e l v i l l 1 s  oxen 
o rd e re d  by M e l v i l l ;
( i i )  a s s a u l t  w i t h  a " c h i k o t i 11 i . e .  a  l a s h ;
( i i i )  f o r  f u r t h e r  a s s a u l t  by th e  d e f e n d a n t  on t h e  road  
when th e  p l a i n t i f f  was h e ld  down and t h r a s h e d  w i t h  a 
c h i k o t i .
The d e f e n d a n t  p lead e d  g u i l t y  t o  two c h a rg e s  b u t
d e n ie d  th e  l a s t  c h a rg e .  To th e  c h a rg e s  he p leaded  g u i l t y
he s a i d  he was j u s t i f i e d  in t h a t  t h e  p l a i n t i f f  o b s t r u c t e d
th e  ro a d .  The C onsu la r  C o u r t ,  n e v e r t h e l e s s ,  found  him
g u i l t y  and f i n e d  him £ 5 , in a d d i t i o n  he was s e n te n c e d  to
1f o u r t e e n  days  im pr isonm en t.
I t  i s  i n t e r e s t i n g  to  no te  t h a t  j u s t i c e  was 
e x e r c i s e d  by th e  m a g i s t r a t e s  c o u r t s ,  in  t h a t  t h e y  d id  
n o t  h e s i t a t e  to  p u n ish  w rongdoers ,  i n c l u d i n g  t h e i r  f e l l o w  
Europeans  where su c h  Europeans  to o k  l i b e r t y  o f  a s s a u l t i n g  
and even sometimes s h o o t i n g  t h e i r  employees a s  was
1. B r i t i s h  C e n t r a l  A f r ic a n  G a z e t t e , 136, V ol .  EC, 1902, p .  2 .
n o t i c e d  in  the  c a s e s  of R v W il l iam  R o b e r t  Z v e h l , R v 
W.h. L iv in g s to n e  and t h a t  o f  S tam b u ii  v  M e l v i l l * I t  
can a l s o  he deduced h e r e  t h a t  t h e r e  was a t t e m p te d  golden 
r u le  o f  j u s t i c e  in Malawi namely, th e  independence of 
M a g i s t r a t e s  in  C o ur ts  where t h e y  were n o t  I n f lu e n c e d  hy 
members o f  t h e i r  community in  p u n ish in g  them a c c o rd in g  
to  j u s t i c e *  'What should n o t  he o v e r lo o k e d  however, i s  
t h e  f a c t  t h a t  a l t h o u g h  j u s t i c e  was n o t  o n ly  seen  h u t  a l s o  
done to the A f r ic a n  community, i t  was n e v e r t h e l e s s  i n a d ­
e q u a te ,  In t h a t ,  c a s e s  such  a s  t h a t  of S tam b u i i ,  the  
d e f e n d a n t  was o n ly  s e n te n c e d  to  f o u r t e e n  days imprisonment* 
T h is  was a c l e a r  ca se  o f  a s s a u l t  -  u n la w fu l  wouhding and 
i n f l i c t i n g  g r i e v o u s  h o d i l y  harm under  s e c t i o n s  18 and 2 0  
o f  t h e  O f fe n c e s  A g a in s t  the  Person A c t ,  1861. Under t h e s e  
s e c t i o n s  M e l v i l l  would have heen l i a b l e  t o  5 y e a r s  i m p r i s ­
onment (S .  18) and l i f e  im prisonm ent under  S. 20. The 
1861 O f fe n c e s  A g a in s t  t h e  Person? A c t ,  a p p l i e d  t o  Malawi 
a t  t h i s  t im e  hy v i r t u e  of  t h e  F o re ign  J u r i s d i c t i o n  A ct ,  
1890 .
Also under cus tom ary  law c a s e s  o f  t h i s  n a t u r e  
i . e .  A s s a u l t  and i n f l i c t i n g  g r ie v o u s  h o d i l y  harm, would 
have e n t i t l e d  S tam b u ii  a heavy l i p o  -  com pensa tion  from  
M e l v i l l  f a i l i n g  w hich  M e l v i l l  would have heen made
171
S tam b u li’ s s la v e ,  u n t i l  M e lv i l l  was a b le  to  pay the  
heavy damages*
Another in t e r e s t in g  p o in t in S tam b u li!s oase  
was th a t  i t  seems th a t by 1902 some A fr ica n s were becom­
ing aware o f th e ir  l e g a l  r ig h ts  under the B r i t i s h  r u l e , 
a s i t  seems th a t  Stam buli brought the case  a g a in s t  
M e lv i l l  w ith ou t any l e g a l  a d v ice  but s o l e l y  on h is  own 
in itiative<«; Shis i s  a l l  th e more su r p r is in g  when one 
c o n s id e r s  th a t  during t h i s  period  th ere  were r e la t iv e ly  
few  A fr ica n s who cou ld  read f o r  th em se lv es , and thus  
many were unable to hnow t h e ir  l e g a l  r ig h t s ,  published  
in th e H yasaland Government G a ze tte s . H ere, the D is t r ic t  
R e s id e n ts , were to  blame on the ground th a t  th ey  were the  
medium of communicatioxx between the Government and the 
masses but had f a i l e d  to  tra n sm it such in f  or n ation  to
th e  v i l la g e  Headmen and th e C h iefs  in t h e i r  v a r io u s  a rea s
( la  yuan* s )p
in the ord in ary /lan gu age • D i s t r i c t  R e s id e n ts  seem to  
have occup ied  th em selves in b rin g in g  to  the n o t ic e  o f  the 
C h ie fs  and Headmen the d u t ie s  of t h e ir  people suchaas 
were con ta in ed  in the Ordinance fo r  c o l l e c t iv e  punishm ent,
1* Warner, A .,  op . o i t . ,  p . 267*
2* R eport o f the Commission Appointed to  in q u ire  in to  
v a r io u s  m atters and Q uestions Concerned w ith  th e  
H ative R is in g , 1916, pp. 7 - 8 .
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a g r i c u l t u r a l  r u l e s  and the  A f r i c a n s 1 d u ty  t o  pay t a x e s  
t o  the  Government, b u t  f a i l e d  t o  in fo rm  them  of  t h e i r  
l e g a l  r i g h t s ,  fhe  U yasa land  Government G a z e t te  c o n t ­
a i n i n g  t h e s e  l e g a l  r i g h t s  was n o t  o n ly  d i f f i c u l t  to  
u n d e rs ta n d  because  of  i t s  b e in g  p u b l i s h e d  in a f o r e i g n  
lan gu age ,  b u t  a l s o  th e  d i f f i c u l t  l e g a l  te rm s used  in the  
G a z e t t e .  Such term s were n o t  t a u g h t  in e le m e n ta ry  
c l a s s e s  in m is s io n a ry  sc h o o ls  at? w hich  most A f r i c a n s  
s t u d i e d .  In a d d i t i o n ,  S ta m b u l i  does n o t  seem t o  have 
been a s s o c i a t e d  w i t h  any  European em ployer ,  a s  th e
ev iden ce  g iven  a t  h i s  t r i a l  was t h a t  he was an o r d i n a r y
1p e a s a n t  in h i s  v i l l a g e  fa rm , and t h e r e f o r e  c o u ld  n o t  be 
e x p e c te d  to  be above t h e  av e rag e  u n d e r s t a n d in g  of  f o r e i g n  
law. fhus  by 1 8 9 7  i t  was n o t i c e d  t h a t  m a g i s t r a t e s  e x e r ­
c i s e d  c r i m i n a l  j u r i s d i c t i o n  over  A f r i c a n  o f f e n d e r s ,  and 
whore ig n o ran ce  o f  law on the  p a r t  of the  A f r i c a n  d e fe n d ­
a n t s  sh o u ld  have been a de fen ce  « In t h a t  y e a r ,  in R v 
E o lo k o , t h e  C o n su la r  C o u r t ,  ch a rged  and c o n v i c t e d  Eoloko 
f o r  s t e a l i n g  a w a i s t c o a t  and tobacco  pouch, th e  p ro p e r ty  
of  a n o t h e r  A f r ic a n  on a tobacco  e s t a t e .  Eoloko was 
s e n te n c e d  to  two months im prisonm ent w i t h  h a rd  l a b o u r .
And in R. v  Karumbi £ ICwari, th e  C on su la r  C our t  found
1 .  B r i t i s h  C e n t r a l  A f r ic a n  G a z e t t e ,  136, Vol.  DC, Ho. 3,
1 9 0 2 , p .  2 .
t h e  a c c u se d  g u i l t y  of a d m i n i s t e r i n g  poison  o r d e a l  by
f a l s e  p r e t e n c e s ,  fh e y  were sen te n c e d  t o  two and th r e e
1
y e a r s  im prisonm ent w i t h  ba rd  l a b o u r ,  r e s p e c t i v e l y .
M a g i s t r a t e s  were g r a n te d  power to  t r y  c a s e s
of murder and m an s lau g h te r  committed by A f r i c a n s .  The
m a g i s t r a t e s  cou ld  o n ly  e x e r c i s e  such  power i f  the
m u rdere rs  were w i th in  t h e i r  j u r i s d i c t i o n  b u t  cou ld  be
ex ten d e d  o u t s i d e  t h e i r  j u r i s d i c t i o n  to  th e  a r e a s  where
2t h e r e  were no e s t a b l i s h e d  m a g i s t r a t e s .  fhe d e c i s i o n s  
o f  t h e  m a g i s t r a t e s 1 c o u r t s  in s u c h  c a s e s  were s u b j e c t  
t o  c o n f i r m a t io n  of a judge o f  th e  High C ourt  a f t e r  i t s  
e s t a b l i s h m e n t  in  1902. A l th o u g h  th e y  were g iv en  power 
to  t r y  c a s e s  of  murder and m a n s la u g h te r ,  t h e y  had no 
power t o  s e n te n c e  such  ac cu sed  p e rso n s  to d e a th  w i th o u t  
the  w r i t t e n  c o n s e n t  o f  h High C o u r t  ju d g e .  I t  shou ld  be 
mentioned he re  t h a t  c a s e s  o f  a s e r i o u s  n a t u r e  t r i e d  by 
m a g i s t r a t e s  and s e n t e n c e s  imposed in su ch  c a s e s  were t o  
be con f irm ed  by th e  Commissioner and C o n s u la r -G e n e ra l  
a t  Zomba d u r in g  t h e  t ime of S i r  Harry  Jo h n s to n  a s  the  
High C o u r t  was on ly  e s t a b l i s h e d  in 1902, when t h e  judge 
o f  t h e  High C our t  too k  over  the  powers of th e  Commissioner
1 .  B r i t i s h  C e n t r a l  A f r i c a n  G a z e t t e ,  May 12, 1897, p. 2 .
2 .  S u b o rd in a te  C our ts  Amending O rd in a n ce ,  H y asa lan d  
Government G a z e t t e ,  1911, p. 107.
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a t  Zomba t o  c o n f i rm  the  e x e c u t io n  o f  s e r i o u s  cases*
The O rdinance  s t a t e d  t h a t  m a g i s t r a t e s  were 
t h e
n o t  t o  im p o s e /d e a th  s e n te n c e  on m urdere rs  u n le s s  w i t h
the c o n s e n t  o f  the High Court* f h i s  c o n s e n t  was seen
t o  "be g iv en  i n  most c a s e s  and i t  would be a c c u r a t e  t o
say  t h a t  jrhe m a g i s t r a t e s *  power t o  impose such  s e n te n c e s
was o n ly  c o n d i t i o n a l  on th e  obv ious  con sen t*  Powers of
m g  i s  t  r a t e s  to  p u n ish  b o t h  V i l l a g e  Headmen and P r i n c i p a l
Headmen were n o t  e x p r e s s l y  g iven  to  th e  m a g i s t r a t e  u n t i l
1917 when an o rd in a n c e  was passed  g iv in g  s u b o r d in a t e
c o u r t s  th e  power t o  p u n is h  v i l l a g e  headmen and p r i n c i p a l
headmen f o r  f a i l i n g  t o  a r r e s t  any o f f e n d e r s  w i th in  t h e i r
j u r i s d i c t i o n *  fh ey  were a l s o  tp  p u n i s h  them f o r  t h e i r
own a c t s  and o m is s io n s .
fhe  n e c e s s i t y  of  t h i s  O r d in a n c e , was b ro u g h t
a b o u t  by the  f a c t  t h a t  th e  1912 O rd in a n ce ,  d e a l i n g  w i t h
N a t iv e  A d m i n i s t r a t i o n ,  gave no p r o v i s io n  f o r  the  punishment
o f  t h e  p r i n c i p a l  headmen and v i l l a g e  headmen in c a s e s  of
2a c t s ,  and om iss io n s  committed by them.
1 .  H a t iv e  A d m in i s t r a t io n  (Amendment) O rd inance  1917*
365* Vol.  XXIV, Ho. 5, H yasa land  Government G a z e t t e ,  p .  8.
2 .  1917 H a t iv e  A d m in i s t r a t io n  (Amendment) O rd in a n c e ,  3 6 5 ,
Vol.  XXXV, Ho. 5 ,  H yasa land  Government G a z e t t e ,  p .  8 .
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The O rdinance  of 1912 o n ly  r e f e r r e d  t o  " n a t i v e s ,f
of a community i n  g e n e r a l ,  b u t  d id  n o t  s p e c i f i c a l l y  mention
th e y  v i l l a g e  Headmen or th e  p r i n c i p a l  Headmen® They th e re b y
t o o k  th e  ad van tage  of the  f a i l u r e  of th e  Ordinance  to m ention
them , When one p r i n c i p a l  headman a t t e m p t e d  to  lev y  t a x e s
f o r  h i s  own u s e ,  on be ing  warned,  p lead ed  t h a t  he was
immune t o  th e  Ordinance in t h a t  th e  Ordinance  made no
mention o f  him a s  V i l l a g e  Headmen.
P erhaps  su ch  a p lea  was in c o n fo rm i ty  w i th  h i s
u n d e r s ta n d in g  o f  c e r t a i n  r u l e s  o f  custom ary  law x^hereby
he m ight  lev y  t a x e s  from  h i s  people o r  r e c e i v e  rewards
from  l i t i g a n t s  a s  a symbol of  r e s p e c t  to  t h e  Ohief and
th e  C o u r t .  T h is  long  s t a n d in g  custom has been  a b o l i s h e d
1by th e  L oca l  C ou r ts  O rd in a n c e .  S e c t i o n s  26 and 27 of 
t h i s  O rdinance  make i t  an o f fe n c e  f o r  members of a c o u r t  
t o  a c c e p t  r e w a rd s  f ro m  l i t i g a n t s .  U n l ik e  under cus tom ary  
law members of th e  L oca l  C o u r ts  a r e  p a id  o f f i c i a l s  and 
rew ards  f rom  l i t i g a n t s  a r e  unnecessary*  A l tho ug h  t h i s  
had a l r e a d y  been made i l l e g a l  by th e  1933 C o u r t  Ordinance 
a s  i t  was a custom f o r  the people  to g ive  t h e s e  g i f t s  th ey
pd id  n o t  seem t o  have s to p p ed  doing  so .
1 tu n . n  i* i  ■ i m m i  mw i i — w a n t — m w pf ii i i m f  h u iihi u  i n i m  '. a i i i i M i i  . j n .       a  Him   I'iP f i i j *  I i i . n  m  i ■ m iw H jiw r j iA fc a .fc — iu - ij i r M a
1.  Hyasaland lo c a l  C o urts  Ordinance, Ho. 8 , 1962, SS, 26 and 2 7
2 . In te r v ie w . Dunoan Kadango, O hief Cleric a t  Zomba D i s t r i c t  
Court (B ona).
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(The 1917 O rd inance  gave r i g h t  o f  defence  t o
th e  p r i n c i p a l  headman or v i l l a g e  headman, when accu sed
of f a i l i n g  to  a r r e s t  an o f f e n d e r ,  i f  he had ta k e n  a l l
re a s o n a b le  s t e p s  t o  s e c u re  the  a r r e s t  of th e  o f f e n d e r
b u t  had f a i l e d  to  apprehend  him . I t  was a l s o  a defence
f o r  them t h a t  th e y  were j u s t i f i a b l y  i g n o r a n t  t h a t  an
1o ffe n c e  had been com m itted in t h e i r  a rea*
Jh r e g a rd  to  o f fe n c e s  o r  o m iss io n s  com mitted
by them, the  p rocedure  was th e  same a s  t h a t  a p p l i c a b le
t o  o rd in a ry  c i t i z e n s ,  and d e fen ces  to  su ch  o f f e n c e s  were
th e  same a s  th o s e  p leaded  by o r d in a r y  c i t i z e n s . I t  i s
i n t e r e s t i n g  to  n o te  t h a t  even under custom ary  law c h i e f s
2and headmen were made answ erab le  t o  t h e i r  ommissions*
The m a g i s t r a t e s  had a l s o  j u r i s d i c t i o n  over 
d iv o rc e  c a s e s ,  o c c u r r in g  w i th in  t h e i r  j u r i s d i c t i o n . .
But such  d iv o rc e  c a s e s  co u ld  on ly  be ta k e n  by them  i f  
th e y  were c e le b r a t e d  under th e  C h r i s t i a n  N a tiv e  M arriage  
O rd in an ce , 1902, The powers g iv en  to  th e  m a g i s t r a t e s
1* 1917 N a tiv e  A d m in is t r a t io n  (Amendment) O rd in an ce , op , c i t » ,
p • 8 * —
2 C L iv in g s to n e ,  D. & (The Zambezi and I t s  (T r ib u ta r ie s  * 
op , c i t », p . 120*
under t h i s  O rd inance  were c o n f in e d  to  r u l e s  o f  E n g l i s h  law
1and th o se  under C h r i s t i a n  p r i n c i p l e s .  T h e ir  power in
t h i s  r e s p e c t  d id  n o t  a f f e c t  th e  p r i n c i p l e s  of custom ary
law , w h ich  were l e f t  to  he com plied w i t h  by th e  p a r t i e s
Mae mse Iv e s  in  c o n fo rm ity  w i th  t h e i r  cu s tom ary  law s.
T h is  means t h a t  th e  c o u p le s  were made to  t r a v e l  from
c o u r t  to  c o u r t  in  o rd e r  to s a t i s f y  v a r io u s  r u l e s  of law
under d i f f e r e n t  sy s tem s .
The powers o f  m a g i s t r a t e s  were l a t e r  g ra n te d
to  o th e r  o f f i c i a l s  in  n o n - j u d i c i a l  d e p a r tm e n ts .  Thus
in  1934, D i r e c t o r s  o f A g r ic u l tu r e  o r  t h e i r  s u b o rd in a te
o f f i c e r s  were g r a n te d  p o l ic e  powers to  e n t e r  upon la n d s
u n la w fu l ly  p la n te d  w i th  t e a  and u p - r o o t in g  th e  t e a  a t
2th e  expense o f th e  owners o f  such  l a n d s .  These powers
In c lu d e d  i n t e r d i c t  d e a l in g s  w i th  c o t to n  see d  and m achinery
b u t  were d ep en d en t on th e  s a n c t io n  by th e  h ig h e r  j u d i c i a l  
3a u t h o r i t y .
As th e  P r o t e c t o r a t e  was d e v e lo p in g  th e r e  were 
many c a s e s  c a l l i n g  f o r  th e  a t t e n t i o n  o f  th e  m a g i s t r a t e s ,
1 . C h r i s t i a n  N a t iv e  M arriage  O rd in a n c e ,  1902, b u t  a l s o  
( r e p o r t e d  in  th e  H yasa land  Government G a z e t te ,  491? 
V o l. XXXI, 3tfo. 3 , p . 25 , 1 924 ).
2* Ey a s a la n d  Government G a z e t t e , O c to b e r ,  1934, p . 14, 
p a ra  15(?)*
3 .  I b id . ,  p . 94, para 73•
due t o  s h o r ta g e  o f  j u d i c i a l  o f f i c e r s ,  to  s i t  a s  s p e c i a l
t r i b u n a l s ,  i t  was on t h i s  ground t h a t  non j u d i c i a l  o f f i c e r s
were engaged  to  d e a l  w i th  j u d i c i a l  m a t t e r s .  But when th e
ra i lw a y  was e x ten d e d  to  Malawi, a c c i d e n t s  o c c u r r in g  on
th e  r a i l w a y ,  were under the  ad hoc j u r i s d i c t i o n  o f the
m a g i s t r a t e s . Such j u r i s d i c t i o n  was p ro v id e d  by S. 41
of th e  H ailw ay  O rd in an ce , 1907, where a m a g is t r a te  h av in g
j u r i s d i c t i o n  in  t h a t  a r e a ,  was to  in q u i r e  in to  th e  ca u se s
th e
w hich  l e d  t o  su ch  a c c id e n t s  o r a c c s p t /m a n a g e r1 s r e p o r t
of su ch  a c c i d e n t s .
The m a g is t r a te  was to  go to  th e  scene o f  an
a c c i d e n t  and conduct h i s  in q u i r y  th e re *  H is powers in  
an
s u c h / in q u i r y  in c lu d e d  the summoning of any R ailw ay  s e r v a n t
o r  any person  to  g ive  e v id e n c e .  He was a l s o  g iven  th e
r i g h t  to  con d u c t j u d i c i a l  p ro c e e d in g s  i f  he saw f i t ,
takirag in to  c o n s id e r a t io n  th e  ev idence  g iv en  to  him.
F in d in g s  of such  i n q u i r i e s  were su b m it te d  t o  th e  Manager
o f the  R ailw ay  and th e  r e s u l t s  of such  f i n d i n g s ,  s e n t  to
1the  Governor a t  Zomba.
A lth o u g h  s u c h  f i n d i n g s  were s e n t  to  th e  Manager 
o f the  R a ilw ay , i t  a p p e a rs  t h a t  such  a manager p lay ed  v e ry  
l i t t l e  p a r t  a s  he does n o t  seem to  have added o r  a l t e r e d
1 . The R ailw ay  O rd in a n ce , 190 7 , S . 41* Hy a s a i and Government 
G a a e t te ,  O c to b e r ,  1907, p . 2 5 7 .
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and
any of the  f i n d i n g s  o f th e  m a g is t r a te  , / i t  would indeed  
have been co n tra ry  to  the  in d ep en d en t j u d i c i a l  f i n d i n g  
of th e  m a g i s t r a t e .  The on ly  p resum ption  in  r e g a r d  to  
th e  r o le  p lay ed  by the manager of such  a r a i lw a y  would
be t h a t  o f  an o r d in a r y  w i tn e s s  to  a t r i b u n a l .
R eg a rd in g  th e  p o s i t i o n  o f  th e  Governor in  the
r e s u l t s  s e n t  t o  him , he does no t ap p ear  t o  have a c te d  as
a c o u r t  o f  a p p e a l  in  such  a c c i d e n t s .  On th e  o th e r  hand 
i t  seems t h a t  the r e s u l t s  were- s e n t  to  him f o r  h i s  in fo rm ­
a t i o n  on th e  f i n d i n g s ,  f o r  a l l  th e  c a s e s  s e n t  to  him  a t
l e a s t  up to  1912, were s e n t  back  to  the  m a g i s t r a t e s
in tac t. '* "  Hence a p p e a ls  by co m p la in a n ts  t o  such  c a s e s
would l i e  to the c o u r t  o f  a p p e a l  in th e  u s u a l  manner.
S u r p r i s i n g ly  enough, su ch  t r i b u n a l s  do n o t  seem to  have 
in c lu d e d  m ed ic a l  o f f i c e r s  whose e x p e r t  o p in io n  in  c a s e s  
of a c c id e n t s  co u ld  h a rd ly  be d isp e n se d  w i th .
When th e  B r i t i s h  law was r e c e iv e d  in  Malawi 
under v a r io u s  O rders  in  C o u n c il ,  i t  t e rm in a te d  th e  
a d m i n i s t r a t i o n s  of c e r t a i n  custom ary  law s , e s p e c i a l l y  
where th ey  were re p u g n a n t  to  j u s t i c e  and m o r a l i ty .  Among 
such  custom ary  law s te rm in a te d  were th e  a d m i n i s t r a t i o n  of 
lu n a c y .  I t  was f e l t  under B r i t i s h  r u l e  t h a t  the  k eep in g
1  •  T h e  H y a s a l a n d  G o v e r n m e n t  G a z e t t e ,  1 9 1 2 ,  p .  1 6 9 .
o f  l u n a t i c s  under custom ary  law was n o t  s a f e » In su ch
c a s e s  a m a g is t r a te  h e ld  an i n q u i r y  in to  th e  a l l e g e d
lu n acy  and i f  su ch  a person was found  n o t  f i t  t o  be
l e f t  a t  l a r g e ,  he was s e n t  t o  a p lace  found  f i t  by such
a m a g is t r a te  f o r  the  l u n a t i c ’ s c o n f in e m e n t.  T h is  m a t te r
w i l l  be c o n s id e r e d  f u l l y  in  i t s  a p p r o p r i a t e  p lace  u nd er the 
t  i t l e  
/ l u n a t i c s  *
The O rd in an ces  d e a l in g  w i th  th e  powers o f 
m a g i s t r a t e s  rem ained  in  fo r c e  w i th  minor amendments 
u n t i l  1962 when th e  H y asa lan d  l o c a l  C o u r ts  O rd inance  
was in t r o d u c e d .  S ince th e  in t r o d u c t io n  of t h i s  O rd inance  
th e  j u d i c i a l  powers of m a g i s t r a t e s  have been te rm in a te d  
and a r e  now o n ly  t o  a c t  a s  a d m i n i s t r a t i v e  o f f i c e r s  a 
f u n c t io n  w hich  was b e fo re  1962 combined w i th  t h e i r  
j u d i c i a l  f u n c t io n s  in  t h e i r  r e s p e c t iv e  d is tr ic ts .* * *
The j u d i c i a l  f u n c t i o n s  a re  s o l e l y  a d m in i s te r e d  by l o c a l  
C o u rts  S t a f f  a p p o in te d  by the M in is te r  o f  J u s t i c e  under 
s e c t i o n s  4 and 6 o f  the 1962 l o c a l  C o u r ts  O rd inance  .
1 .  I n te r v ie w  w i th  O.E. C hirw a, M in i s te r  o f  J u s t i c e  and 
A t to rn e y -G e n e ra l  f o r  th e  Government of Malawi u n t i l  
S ep tem ber, 19 6 4 .
'PVir D i s t r i c t  ( n a t i v e )  A d m in is t r a t io n  O rd in a n ce , 1912.
_____________   1         T   ------------i W ill*      nim*uw» ■■ ■ U li i i i i 'n T f in m w i . IM f f iW
The o f f i c e  o f  p r i n c i p a l  headman was f i r s t  i n t r o ­
duced in  1912, when th e  B r i t i s h  A u t h o r i t i e s  in  Malawi saw 
th e  d e s i r a b i l i t y  of in t ro d u c in g  th e  d i r e c t  r u le  system  of 
governm ent, by w hich th e s e  pa id  o f f i c e r s  who were in  f a c t  
governm ent p a id  s e r v a n t s  would a c t  a s  i n t e r m e d ia r i e s  f o r  
th e  Government in th e  a d m in i s t r a t i o n  o f  th e  c o u n t ry .  The 
re a s o n s  g iven  by th e  Government f o r  th e  c r e a t i o n  o f the 
o f f i c e  o f p r i n c i p l e  headman were t h a t ,  by th e  time Malawi
was d e c la r e d  a B r i t i s h  P r o t e c to r a t e  in  3-891, th e  t r i b a l
1system  o f  Government had broken up and was t o  be r e p la c e d  
by th e  p r i n c i p a l  headmen.
T h is  s ta te m e n t  i s  n o t  s t r i c t l y  a c c u r a te  in t h a t  
th e r e  were f l o u r i s h i n g  c h i e f t a i n s h i p s  th ro u g h o u t  th e  
c o u n try  a t  th e  tim e th e  B r i t i s h  Government d e c la r e d  Malawi 
a B r i t i s h  P r o t e c t o r a t e .  And a l th o u g h  many o f  th e  in d ig e n ­
ous t r i b e s  had been broken up because o f  th e  in c u rs io n  of 
th e  I g o n i  and th e  Yao, th e  C h ie fs  n e v e r t h e l e s s  rem ained in 
a u t h o r i t y  * ^ Thus th e  I g o n i  were s t i l l  p o w erfu l  c h i e f s  b o th  
in  th e  H orth  and C e n t r a l  P ro v in c e s  o f  th e  c o u n try  under 
C h ie fs  Mbelwa and Gomani, r e s p e c t i v e l y .  A t hie  same time
1 . Joh ns ton  to  P.O. 1 0 .1 2 .1 8 9 1 . F.O . 403 /174 .
2 , D u ff ,  H .L .,  l y a s a l a n d  Under F o re ig n  O f f ic e  o o p . c i t *  
pp. 194"5•
t h e r e  were s t r o n g  monarchs in  th e  W orth  su ch  a s  th e  Hgonde
C hief  Ky ungu and Tumbuka C h ie f  M wafulirwa. In Kota K ota,
P o r t  Jo h n s to n  and Zomba th e r e  were p o w e rfu l  c h i e f s  b e fo re
th e  i n t r o d u c t i o n  o f  p r i n c i p a l  headmen• P erhaps  i t  would
be c o r r e c t  to  s t a t e  t h a t  a f t e r  th e  v a r i o u s  w ars between
th e  B r i t i s h  a d m i n i s t r a t i o n  in Malawi und er S i r  H arry
Jo h n s to n  and th e  in d ig e n o u s  C h ie fs  i t  would have been
in a p p r o p r ia te  to  d e a l  w i th  the d e f e a te d  a s  the a g e n ts
o f  the new governm ent. I t ,  t h e r e f o r e ,  p r e f e r r e d  to  d e a l
w i th  i t s  own s e l e c t e d  and p a id  o f f i c a i l s  a s  the  spokesman
of th e  Government in  i n t e r p r e t i n g  i t s  p o l i c y  th ro u g h  th e
gu idance  o f  th e  D i s t r i c t  R e s id e n t s ,
The id e a  of p i ' i n c i p a l  he adm anship  was proposed
by the  Governor o f  Malawi in  1912 -  Governor W illiam
Manning -  who in  w r i t i n g  to  th e  G o lo n ia l  O f f i c e ,  su g g e s te d
t h a t  **• ♦ • th e r e  sh o u ld  be fo rm a l  n a t i v e  p r i n c i p a l  headmen
s e l e c t e d  from  th e  peop le  th em se lv es  and i f  p o s s ib le  chosen
1by th e  peop le  th e m se Iv e s ’* *
H is p ro p o s a l  was a c c e p te d  by th e  C o lo n ia l  O f f ic e  
w i th  few m o d i f i c a t io n s .  The C o lo n ia l  O f f ic e  o u t l in e d  the  
n a t t e r  in  th e  fo l lo w in g  me mo ran d urns -
1 . CO 525/43* ( H i s t o r i c a l  M a te r i a l ,  19the O c to b e r ,  1912, 
Government House, Zomba).
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( i )  That t h e r e  was t o  be s e t  up w h ite  a d m i n i s t r a t i v e
o f f i c e r  a s  the  l o c a l  u C h ie f ” o f h is  a r e a ;
( i i )  t o  g iv e  th e  n a t i v e s  c o n s id e r a b le  measure of s e l f -
governm ent th ro u g h  the  medium of p r i n c i p a l  headmen a s s i s t e d
1
bjs v i l l a g e  headmen.
The sy s tem  was f i n a l l y  pu t i n t o  an O rd in an ce , 
under th e  D i s t r i c t  A d m in is t r a t io n  (N a tiv e  ) O rd in a n c e , 1912. 
For a d m i n i s t r a t i v e  re a s o n s  th e  s c a t t e r e d  p o p u la t io n ,  some­
t im e s  a s  a r e s u l t  o f  t r i b a l  w ars , was g a th e r e d  in to  co n ­
c e n t r a t e d  v i l l a g e s  w hich were b ro u g h t  under v a r io u s  
p r i n c i p a l  headmen.
I t  seems t h a t  the new sy s te m  of l o c a l  governm ent,
ibh o u g h  w e l l  o r g a n is e d ,  was fo re ig n  and a l i e n  to  th e  l i v e s
2
of Malawi peop le  and was n o t t r i b a l .
The O rdinance m s  based  on th e  p resum ption  t h a t  
the  p o l i t i c a l  developm ent o f  Malawi c o u ld  o n ly  be a c h ie v e d  
th ro u g h  l o c a l  governm ent, d i r e c t  a d m i n i s t r a t i o n  run by 
A f r ic a n s  u n d e r  the mixed p r i n c i p l e s  of cu s to m ary  law and 
th e  r u l e s  of the B r i t i s h  system  of governm ent, u n le s s  the  
fo rm er were i n c o n s i s t e n t  w i th  th e  l a t t e r .  Under t h i s
1 . CO 5 2 3 / 4 4 .
2 .  R e p o r t  o f  the  Commission A ppoin ted  t o  E n q u ire  in to  
F i n a n c i a l  P o s i t io n  and F u r th e r  Development o f  E y a sa la n d  
London. If.M. S t a t i o n a r y  O ff ic e  * C o lo n ia l  No. 152. 
1938, p. 33 .
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O rdinance  i t  was r e c o g n is e d  t h a t  th e  cus tom ary  system  of
a d m i n i s t r a t i o n  was n e c e s s a r y  in  o rd e r  to  a c h ie v e  a good
r e l a t i o n s h i p  between th e  Government and th e  A fr ic a n
co m m un itie s . The a im  of th e  Government was n o t  t o  change
th e  t r a d i t i o n a l  sys tem  of governm ent i t s e l f  b u t  r a t h e r  th e
m achinery and the  p e r so n n e l  th ro u g h  w h ich  i t  was to
o p e r a t e .  And u n d er  t h i s  new system  i t  was found n e c e s s a ry
t o  s e l e c t  th e  p e r s o n n e l  f o r  i t s  a d m in i s t r a t i o n  from  the
people th e m s e lv e s .  I t  was n o t  s u r p r i s i n g  t h e r e f o r e  t h a t
the Government in  a p p o in t in g  such  p e r s o n n e l  c a r e f u l l y
s e l e c t e d  peop le  who were c l o s e l y  co n n e c ted  w i th  th e  C h ie fs
hou seho ld  and sometimes h e r e d i t a r y  c h i e f s  th e m se lv e s  in
o rd e r  t o  p re v e n t  a w id e - s c a le  r e v o l t  w hich  m igh t have
r e s u l t e d  in  the  absence  of su ch  s e l e c t i o n  o f  p e r s o n n e l .
Under t h i s  sy s tem , in  Ncheu D i s t r i c t ,  Makwangwala who
was Nduna t o  th e  I n k o s i  ya Makhosi, was made N a t iv e
A u th o r i ty  t a k in g  th e  p la c e  o f the o r i g i n a l  h e r e d i t a r y
c h i e f  Gomani. T h is  was n e c e s s i t a t e d  by th e  param ount
1C hief C h ik u s e ’s r e j e c t i o n  o f  the  new sys tem .
In ICota Kota th e  Governor d is m is s e d  Kalumo a 
h e r e d i t a r y  v i l l a g e  headman and in  h is  p la c e  a p p o in te d  a
1 .  Ib i d . , p. 34 •
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1p r i n c i p a l  headman -  M alanga.
In Mianjc D i s t r i c t  the  a d m i n i s t r a t i o n  d id  n o t  
e n c o u n te r  a s  much d i f f i c u l t y  a s  in  Ncheu. T h is  was due 
to  the  w i l l i n g n e s s  and c o - o p e ra t io n  o f  the  l e a d in g  N yanja 
C h ie f ,  Mabuka, who a s s u r e d  the a d m i n i s t r a t i o n  t h a t  he 
would a c t  a c c o rd in g  to  th e  p r i n c i p l e s  s e t  up by them .
T h is ,  however, was n o t  to  be a c c e p te d  w i th o u t  q u e s t io n s  
f o r  i t  was r e p o r t e d  by Mr. Keppel-Compton who was th en  
th e  M lanje D i s t r i c t  Com m issioner, t h a t  t h e r e  were many 
c a s e s  r e p o r t e d  t o  him in  w hich the new p r i n c i p a l  headmen 
who were n o t  o r i g i n a l l y  h e r e d i t a r y  c h i e f s  d iso b ey ed  th e  
h e r e d i t a r y  c h i e f s  who were now a l s o  p r i n c i p a l  headmen.
In a d d i t i o n ,  i t  w a ssa id  t h a t  th e s e  bow p r i n c i p a l  headman 
r e fu s e d  to  a t t e n d  m eetings  c a l l e d  by the  h e r e d i t a r y  c h i e f s ;  
i t  was a l s o  added t h a t  many c a se s  were s e t t l e d  by th e s e  
new p r i n c i p a l  headmen w i th o u t  th e  c o n s e n t  of the  h e r e d i t a r y  
c h i e f s .
The D i s t r i c t  Commissioner s e t t l e d  th e  n a t t e r  w i th  
a l l  th e  p a r t i e s  concerned  and rem inded the  new p r i n c i p a l  
headmen t h a t  t h e i r  p o s i t i o n  had been c r e a t e d  a r t i f i c i a l l y ,  
w hereas t h a t  o f  th e  C h ie f s ,  a l th o u g h  a l s o  p r i n c i p a l  headmen,
1- N yasa land  Government G a z e t t e , 452 - V ol. XXVIII, No. 19.
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was a h e r e d i t a r y  ore  and demanded r e s p e c t  by custom .
Problem s w hich  o c c u rre d  In M lanje D i s t r i c t  can 
o n ly  be e x p la in e d  by rem em bering t h a t  M ian3® was more 
a f f e c t e d  by the  c o n s ta n t  im m ig ra tio n  of t r i b e s  fro m  
P o r tu g u e se  E a s t  A f r i c a ,  M ian3 0  b e in g  on th e  b o rd e r  o f
P o r tu g u e se  E a s t  A f r i c a .  When th e se  Sena and Lomwe people
a r r i v e d  in  Mian 3 0 , th e y  o rg a n iz e d  th e m se lv e s  in to  l i t t l e  
g ro ups  w hich  f e l l  under soma p r i n c i p a l  b u t  n o t  h e r e d i t a r y  
headman# D i r e c t l y  below su ch  p r i n c i p a l  headman were a 
few v i l l a g e  headmen c r e a t e d  by th e  a d m i n i s t r a t i o n . I t  
was o f t e n  th e s e  v i l l a g e  headmen who d iso b e y e d  the  
h e r e d i t a r y  p r i n c i p a l  headmen in  t h a t ,  the  v i l l a g e  headmen 
t r i e d  t o  a p p ly  th e  custom ary  Haws o f t h e i r  people  which
2c o n f l i c t e d  w i th  th o s e  of the h e r e d i t a r y  p r i n c i p a l  headmen*
In soma c a s e s  such  v i l l a g e s  composed of th e  
im m igran ts  wore u n d e r  a p r i n c i p a l  headman who in tu rn  was
under a more p ow erfu l h e r e d i t a r y  p r i n c i p a l  headman a s  was
the  c a se  w i th  C h ie f  Mabuka* lie had su ch  l e s s e r  p r i n c i p a l  
headmen under him n e a r  th e  b o u n d a r ie s  o f  s o u th e rn  M ian 3 0 .
1 . Mian3 0  D i s t r i c t  R ep o rt  f o r  1936, e x t r a c t  from  th e  Speech 
g iven  by C h ie f  Mabuka (Quoted in  th e  R e p o r t  o f  th e  
Commission A ppoin ted  t o  E nqu ire  in to  f i n a n c i a l  P o s i t io n  
and f u r t h e r  Development of H y a s a la n d ) ,  p .  338 .
2 .  I b i d . ,  p* 32 .
But C h ie f  Mabuka*s w i l l in g n e s s  to  work under the  new 
sy s tem  e l im in a te d  th e  d i f f i c u l t i e s  w hich  he m ight have 
i n c u r r e d .
In s p i t e  o f  th e  c o n f l i c t  o f  cu s tom ary  laws in
Mian je D i s t r i c t ,  the im m igran ts  from P o r tu g u e se  E a s t
A f r ic a  r a p i d l y  a s s i m i l a t e d  th em se lv es  to  th e  s o c i a l
1
o rd e r  of th e  peop le  among whom th e y  l i v e d . Thus the  
M lanje a d m i n i s t r a t i v e  d i f f i c u l t i e s  were s h o r t - l i v e d .
And to d a y  i t  i s  d i f f i c u l t  to d i s t i n g u i s h  v a r io u s  t r i b e s  
and  t h e i r  o r i g i n s  a s  th e y  have in  t e r - m a r r i e d ; In a d d i t i o n ,  
th e  r i s e  of n a t i o n a l i s m  has eased  t r i b a l  d i f f e r e n c e s .
R e -o r g a n iz a t io n  o f  the sy s tem  of l o c a l  governm ent 
v a r i e d  from  d i s t r i c t  to  d i s t r i c t  a c c o rd in g  to l o c a l  co n ­
d i t i o n s .  Thus i t  has  been n o te d  t h a t  in  M lanje i t  was 
a mere change in  th e  e x i s t i n g  system , by making th e  
h e r e d i t a r y  C h ie f  Mabuka th e  C h ie f  P r i n c i p a l  Headman, 
and l a t e r  th e  H.A. T h is  in s u re d  b e t t e r  f u n c t io n in g  o f  
th e  a d m i n i s t r a t i o n  under th e  new sys tem  th ro u g h  th e  
h e r e d i t a r y  m ach inery . T h is  was fo l lo w e d  In Rumpi D i s t r i c t  
where C h ie f  Katumbi and C h ie f  Chikulamaembe, th o u g h  
h e r e d i t a r y ,  a r e  a l s o  p r i n c i p a l  headmen h o ld in g  th e
1 .  H a i le y ,  Lord, n a t iv e  A d m in is t r a t io n  In th e  B r i t i s h  
A f r i can T err i t o r i e s , Part" IT. H7Z7B7o’7™I9'5T7™p. 2*4.
o f f i c e  o f  N a t iv e  A u th o r i ty .
In Karonga th e  pow erfu l c h i e f  do ms of Kyungu
and Mwafulirwa were on ly  changed In name a s  N a t iv e
A u t h o r i t i e s  h u t  t h e i r  sy s tem  of governm ent was l e f t  
2I n t a c t .  This p r i n c i p l e  was fo l lo w e d  in  Dedaa D i s t r i c t
where b o th  h e r e d i t a r y  Ngoni O hief Kachere a n d  h e r e d i t a r y
th e  Chewa C h ief  Kaphuka were m erely  renamed N a t iv e  
3
A u t h o r i t i e s .
The e s ta b l i s h m e n t  o f  n a t i v e  a d m i n i s t r a t i o n  was
a c h ie v e d  w i th o u t  d i f f i c u l t i e s  among th e  Tonga e s p e c i a l l y
in C h in teche  D i s t r i c t .  T h is  i s  e x p la in e d  by th e  f a c t
t h a t  th e  Tonga th e m se lv e s  d id  no t have a d e f in e d  sys tem
o f h e r e d i t a r y  c h i e f s .  They r e c o g n is e d  w hat was Known a s
th e  G o u n c il  o f  E l d e r s .  T h is  C o u n c il  a c te d  a s  a t r i b u n a l
4f o r  t h e i r  com m unities -  a  system  s i m i l a r  to  t h a t  o f  the 
K ikuyu people o f  Kenya.
The a p p o in tm e n t  o f  p r i n c i p a l  headmen was made 
by th e  D i s t r i c t  R e s id e n t s  o r  Com m issioners w i th  th e
1 .  I b i d . ,  p . 34*
2 . I b i d «, p .  33 •
3 . M a ir , L . P . , N a t iv e  Admin i s t r a t i o n  in  C e n t r a l  N y asa lan d .
H.M. S t a t i o n e r y  O f f i c e ,  C o lo n ia l  S tudy R esea rch es  No# 5# 
p . 1 .
4* H a i le y ,  Lord , o p . o i t . p .  32#
a p p r o v a l  o f  th e  Governor who bad the power t o  d is m is s  
th e m ,1
I t  i s  im p o r ta n t  to  n o te  th e  s l i g h t  d i f f e r e n c e  
betw een th e  P r i n c i p a l  Headman, H a tiv e  A u th o r i ty  and the  
h e r e d i t a r y  C h ie f ,  Both P r i n c i p a l  Headman and th e  h e r e d ­
i t a r y  C h ie f s  were th e  p e r s o n n e l  th ro u g h  whom th e  n a t i v e  
A u th o r i ty  System was t o  o p e r a t e .  Thus i t  has  been n o te d  
t h a t  a h e r e d i t a r y  C h ie f  c o u ld  be made a P r i n c i p a l  Head­
man w hereas In o t h e r  c a s e s  he was n o t  n e c e s s a r i l y  a 
h e r e d i t a r y  C h ie f .
1. Nyasalancl Government G a z e t t e . 452 -  V ol. XXVIII, Ho. 19.
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The D i s t r i c t  (N a t iv e )  A d m in is t r a t io n  O rd in a n ce , 1924•
The 1912 D i s t r i c t  (D a t iv e )  A d m in is t r a t io n  O rd inance 
e r e c t e d  the  O f f ic e  o f  th e  p r i n c i p a l  Headman h u t d id  n o t  
c l e a r l y  d e f in e  w hat h i s  powers and d u t i e s  were t o  h e .
T h is  n e c e s s i t a t e d  th e  i n t r o d u c t io n  of a n o th e r  O rd in a n c e , 
w hich was c o n ta in e d  in  th e  1924 D i s t r i c t  (D a t iv e )  Admin­
i s t r a t i o n  O rd in a n ce , T h is  Ordinance was in te n d e d  to  draw 
a c l e a r  and l o g i c a l  d i s t i n c t i o n  between th e  e x e c u t iv e  
f u n c t io n s  of the  Govaon'ment h ig h e r  o f f i c i a l s ,  nam ely , 
th e  D i s t r i c t  R e s id e n t s  and Revenue C o l l e c t o r s  on the  
one h an d , and the  a d m i n i s t r a t i v e  f u n c t io n s  o f  th e  p r i n ­
c i p a l  Headmen in  t h e i r  n a t i v e  a u t h o r i t y  a d m i n i s t r a t i o n ,  
on th e  o t h e r .  Thus t h e i r  powers were n o t  t o  i n t e r f e r e  
w i th  th e  d e f in e d  f u n c t io n s  of v a r io u s  d e p a r tm e n ts  o f  the  
Government, b u t  were m ere ly  to  a s s i s t  th e  Government in 
i t s  a d m in i s t r a t i o n  in one r e s p e c t  o n ly ,  nam ely , th e  
a d m in i s t r a t i o n  o f  l o c a l  n a t i v e  a f f a i r s .
The O rd inance  a l s o  meant t o  d e f in e  c l e a r l y  th e  
d u t i e s  and powers o f th e  p r i n c i p a l  Headmen a s  d i s t i n c t  
from  th o se  of th e  h e r e d i t a r y  c h i e f s  where such  a p r i n c i p a l  
headman was n o t  a t  the  same time a h e r e d i t a r y  c h i e f .  I t  
was t h e r e f o r e  d e s ig n e d  to  a v o id  th e  c o n f l i c t  o f  powers 
and d u t i e s  between th e s e  two a u t h o r i t i e s  a s  had  happened
191.
1
in  M ian 3 0  D i s t r i c t .
Among th e  d i f f e r e n c e s  between th e  two a u t h o r ­
i t i e s  were t h a t ,  th e  p r i n c i p a l  headman d e r iv e d  h i s  powers 
from  th e  Government and he was an sw erab le  to  i t ,  w hereas 
th o s e  of the  C h ie f  came d i r e c t l y  from  h i s  t r i b e  by custom .
He was som etim es an sw erab le  t o  the t r i b e  in  h i s  p r iv a te  
2c a p a c i t y  u n le s s  h i s  o f fe n c e  a f f e c t e d  the  community a t
l a r g e ,  when he was an sw erab le  in  h i s  c a p a c i t y  a s  a
r e p r e s e n t a t i v e  o f  t h a t  community.
A lth o u g h  the  h e r e d i t a r y  c h i e f s  d id  n o t  d e r iv e
t h e i r  powers and d u t i e s  from  th e  Government, t h e y  were
re c o g n is e d  a s  h e r e d i t a r y  C h ie fs  th ro u g h  the  n a t iv e
a u t h o r i t y  sy s tem  i f  th e y  were a p p o in te d  t o  such  a u t h o r i t y .
In some c a s e s  where su ch  a u t h o r i t i e s  were n o t  a s s ig n e d  to
them , th e  Government was fo rc e d  t o  re c o g n iz e  them  a s  th e
3f i g u r e - h e a d s  of t h e i r  r e s p e c t i v e  t r i b e s .  Thus when 
F e d e ra t io n  was in t ro d u c e d  in 1953? C h ie f  Goraani who was 
deposed by th e  Government, f o r  r e f u s in g  to  work under
1 . R e p o r t  o f  the  Commission A ppoin ted  to  E nq u ire  in to  the  
F i n a n c i a l  P o s i t io n  and  F u r th e r  D evelopm ent o f  D y asa lan d , 
op . c i t . , p .  1 5 2 ,
2 .  D iv in g s to n , David & C h a r l e s ,  The Zambezi and  i t s  
T r i b u t a r i e s ,  op . c i t . ,  p .  1 2 0 ,
3 .  R e p o r t  o f the  Commission A ppoin ted  to  E n q u ire  in to  the 
F i n a n c i a l  P o s i t i o n  and F u r th e r  D evelopm ent o f  D y a sa la n d ,  
op . c i t . ,  p . 1 5 2 .
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f e d e r a l  Government was r e i n s t a l l e d  f o r  f e a r  t h a t  t h e r e
m ight be a s e r i o u s  r e b e l l i o n  of the  p o w e rfu l  H goni t r i b e
1
w h ich  s t r o n g l y  opposed the  d e p o s i t io n  o f  i t s  C h ie f .  I t
was on a s i m i l a r  ground t h a t  the  Government was induced
t o  r e s h u f f l e  the s e t - u p  of the n a t i v e  A d m in is t r a t io n  in
Hcheu D i s t r i c t  in 1933* fhus  in  1934? Makwangwala, who
was one of the Udunas o f  C h ief Go man! and made P r i n c i p a l
Headman u n d e r  the  1912 O rd in a n ce , was made a s u b o rd in a te
P r i n c i p a l  Headman and h e r e d i t a r y  C h ie f  Gomani, was made
2
th e  P r i n c i p a l  Headman f o r  the Ttfiole d i s t r i c t .  I t  i s  
su b m itte d  t h e r e f o r e  t h a t  a l th o u g h  i t  was p o s s ib le  f o r  
th e  l U r i t i s h  Government t o  r e s h u f f l e  and r e o rg a n iz e  th e  
t r i b a l  sy s tem  of governm ent, i t  f a i l e d  t o  unmake a 
h e r e d i t a r y  c h i e f  tho ugh  th e y  re fu s e d  to  r e c o g n iz e  and 
a c c e p t  him a s  s u i t a b l e  to  t h e i r  system  due to  s t r e n g t h  
o f h i s  p e o p le .
1, I n te rv ie w  w i th  Rev. M ichae l S c o t t .  (Rev. M ichae l S c o t t  
was w i th  C h ie f  Gomani d u r in g  1953 em ergency in Hcheu 
and was l a t e r  d e p o r te d  by th e  H y asa lan d  G overnm ent).
2 .  R e p o r t  o f  th e  Commission A ppoin ted  to  E nq u ire  in to  
P i n a n c i a l  P o s i t i o n  and P u r th e r  Development o f  H y a s a la n d , 
o p . c i t . ,  p .  3 4 .
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The d u t i e s  of p r i n c i p a l  headman:
I t  i s  n e c e s s a ry  t o  mention t h a t  a s  p r i n c i p a l  
headmen were o f f i c i a l  s e r v a n t s  o f  th e  Government, th e y  
were e n t i t l e d  t o  rem u n e ra tio n  f o r  t h e i r  s e r v i c e s .  And 
a s  i t  lias been s t a t e d  e a r l i e r ,  the  Governor had power 
t o  a p p o in t ,  t o  d ism is s  and r e a p p o in t  them . Ih e y  d e r iv e d  
t h e i r  powers and d u t i e s  from  th e  G overnor, t r a n s m i t t e d  
t o  them th ro u g h  th e  D i s t r i c t  Commissioner in  e a c h  d i s t r i c t .  
Among su ch  d u t i e s  were th e  f o l l o w i n g : -
( i )  To keep  good o rd e r  in the  d i s t r i c t ;
( i i j  t o  r e p o r t  to the D i s t r i c t  R e s id e n t  a l l  c r im es
com m itted in  th e  a r e a ;
( i i i )  to  a r r e s t  and  send o f f e n d e r s  to  th e  D i s t r i c t  
R e s id e n t ;
( i v )  to  r e p o r t  u±n p e rso n lr a l l  a f f a i r s  of th e  d i s t r i c t  
t o  the  D i s t r i c t  R e s id e n t ;
(v ) to  r e p o r t  a l l  d e a th s  and b i r t h s  in  the a r e a ;
( v i )  to  r e p o r t  abnorm al d e a th s  and s i c k n e s s e s  among
th e  n a t i v e s  in  th e  a r e a ;
( v i i )  to  r e p o r t  abnorm al d e a th s  among th e  l i v e s t o c k  in 
th e  a r e a ,  and t h e i r  movements;
( v i i i )  to  r e p o r t  th e  a r r i v a l  in  the  a r e a ,  of E u ropeans , 
A s ia n s  o r  N a t iv e s ;
( i s )  to  subm it r e p o r t s  t o  th e  D i s t r i c t  R e s id e n ts  made 
t o  him by v i l l a g e  headmen;
( x ) t o  r e g u l a t e  th e  bum iqg o f  g r a s s  in  th e  a r e a ,  
e s p e c i a l l y  d p r in g  d ry  s e a so n ;
( x i )  t o  r e p o r t  a l l  c a s e s  o f  u n a u th o r is e d  s q u a t t i n g ,  o r  
c u l t  i v a t iu g o g f  Crown la n d s  by n a t i v e s ;
( x i i )  to  p rom ulgate  to  th e  n a t i v e s  in  th e  a r e a  such laws 
in th e  P r o t e c t o r a t e  a s  d i r e c t e d  by th e  D i s t r i c t  R e s id e n t ;  
and f i n a l l y ,
( x iv )  t o  c a r r y  o u t  a l l  o rd e r s  o f  th e  D i s t r i c t  R e s id e n t .
I t  w i l l  be seen from  the d u t i e s  enum erated  above 
t h a t  th e  p r i n c i p a l  headman was c l e a r l y  the  most im p o r ta n t  
o f f i c e r  o f  the  Government in  t h a t  he d e a l t  w i t h  a l l  th e  
f m o t i o n s  o f  v a r io u s  d e p a r tm e n ts  o f  the  Governm ent.
Under ( i )  t o  ( i i i )  above , he perfo rm ed  the  d u t i e s  
o f a po licem an . B u t a s  d u r in g  t h i s  p e r io d  a p o l ic e  fo r c e  
had a l r e a d y  been form ed i t  would seem u n e c e s s a ry  to  have 
bu rdened  th e  p r i n c i p a l  headman w ith  th e se  d u t i e s .  The 
o n ly  e x p la n a t io n  of t h i s  m a t te r  would be t h a t  t h e r e  was 
a s h o r ta g e  o f  q u a l i f i e d  p e r so n n e l  in  the  P o l ic e  Porce .
R egard ing  ( i i i )  above i t  i s  n o t  s t a t e d  what 
f a c i l i t i e s  ware g iv en  t o  the  p r i n c i p a l  headman f o r  
a r r e s t i n g  o f f e n d e r s .  N e i th e r  do th e y  s t a t e  who were 1e> 
a s s i s t  him in  e f f e c t i n g  such  a r r e s t s .  In th e  absence o f
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ev idence  t o  th e  c o n t r a r y ,  i t  would a p p e a r  t h a t  th e
p r i n c i p a l  headman was p u t  in  p h y s ic a l  d an g e r  e s p e c i a l l y
In c a se s  where o f f e n d e r s  were v i o l e n t  an d  numerous a s
was o f te n  the  case  when a t t a c h i n g  a v i l l a g e ,  fhe  s i l e n c e
in th e  O rd inance  in  p ro v id in g  the p r i n c i p a l  headman w i th
some means In the  case  o f  h i s  be ing  a t t a c h e d  by v i o l e n t
o f f e n d e r s  seems t o  be in  a c c o rd  w i th  the  p r i n c i p l e s  of
th e  E n g l i s h  p o l ic e  r u l e s  whereby a po licem an i s  n o t
a l lo w ed  t o  c a r r y  weapons in o rd e r  t o  p r o t e c t  h im se lf
fro m  o f f e n d e r s  w hile  nah ing  an a r r e s t .  On t h i s  g ro u n d ,
i t  i s  a r u l e  o f  law in  England  t h a t  h i l l i n g  a policem an
in th e  due e x e c u t io n  of h i s  d u ty  i s  a c a p i t a l  o f f e n c e .
T h is  o f fe n c e  i s  so  a g g ra v a te d  n o t  m ere ly  on the  ground
t h a t  th e  po licem an  was in  the due e x e c u t io n  o f h i s  d u ty ,
b u t  a l s o  from  the f a c t  t h a t  he i s  unarmed, and th u s
d e f e n c e l e s s .  In such  c a s e s  the o f f e n d e r s  were l i a b l e  to
1d e a th  s e n te n c e ,  b e fo re  hang ing  was a b o l i s h e d  in  1 9 6 5 .
In r e g a rd  t o  th e  sh o r ta g e  of p o l ic e  in  Malawi 
d u r in g  t h i s  p e r io d ,  i t  sho u ld  be added t h a t  th e  p o l ic e  
th o u g h  so s t y l e d ,  had n o t  r e c e iv e d  any  p ro p e r  t r a i n i n g .  
One m ere ly  became a policem an by b e in g  i s s u e d  a u n ifo rm
1. R . v Sm ith , (196 1 ), A .C .,  290. See a l s o  Homicide A c t 
TT95YT~S* 5 (d )  (u n le s s  t h i s  i s  changed by th e  B i l l  to  
a b o l i s h  hanging  f o r  c a p i t a l  murder now b e fo re  the 
P a r l i a m e n t ).
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and equipm ent f o r  t h a t  purpose and was a t t a c h e d  to  and
se rv e d  under a D i s t r i c t  O ff ic e r*  f h i s  sy s tem  a p p l i e d
1 .
t o  E uropeans on ly  in  the e a r l y  d a y s .
I t  i s  n o t  s u r p r i s i n g  t h a t  th e  a d m i n i s t r a t i o n
d id  n o t  p u t  the  r e c r u i tm e n t  o f  th e  p o l ic e  a s  one o f  th e
u r g e n t  i tem s  a s  t h e r e  were few c r im es  in  th e  P r o t e c t o r a t e
b e fo re  the war and most o f th e  r e p o r t e d  c r im i n a l  c a s e s
were n o t  c r im es  a g a i n s t  th e  person b u t  r a t h e r  a g a i n s t
2O rd in an ces  a f f e c t i n g  th e  A fr ic a n  community. ' P erhaps  
th e  ab sen ce  of c r im es  a g a i n s t  th e  p e rson  com m itted by 
A f r ic a n s  d u r in g  th e  e a r l y  days of the  B r i t i s h  r u l e  c o u ld  
be e x p la in e d  when c o n s id e r in g  t h a t ,  s in c e  th e re  were 
m u l t i tu d e s  of O rd in an ces  e n a c te d  w hich  a f f e c t e d  t h e i r  
l i v e s ,  the  a d m i n i s t r a t i o n  would choose to  c o n c e n t r a te  
on the  observance  of th e s e  O rd in an ces  by th e  A fr ic a n  
community. Hence t h i s  c o n t r ib u t e d  to  th e  o v e r lo o k in g  
o f  c r im e s  a g a i n s t  th e  person which m igh t have been 
com m itted by A f r ic a n s  d u r in g  t h i s  p e r io d .  I t  would 
t h e r e f o r e  be a c c u r a te  to  s t a t e  t h a t  a s  f a r  a s  the  Govern­
ment was co n ce rn ed , th e  most im p o r ta n t  c r im e s  to be
1 . R e p o r t  o f the  Commission A ppo in ted  to  E n q u ire  in to  th e  
P i n a n c i a l  P o s i t i o n  and P u r th e r  Development o f  H y asa lan d , 
op . c i t . ,  p .  172.
2 .  C o lo n ia l  R e p o r t , f o r  1911-1912, p .  16 .
checked  were th o se  a g a i n s t  th e  S t a t e ,  i . e .  th e  b r e a c h
o f  th e se  O rd in an ces  o th e r  th an  th o s e  a g a i n s t  th e  p e rso n .
And in  o rd e r  to  s a fe g u a rd  t h e s e  O rd in an ces  th ese  sprung
3a number o f  new o f f e n c e s .
The b re a c h  o f th e s e  O rd in an ces  by the A fr ic a n  
community seems to  have been l a r g e l y  due to  t h e i r  i g n o r ­
ance o f th e  new laws which were p u b l is h e d  n o t  o n ly  in  a 
f o r e ig n  language b u t  a l s o  in  a h ig h ly  t e c h n i c a l  language 
w hich made i t  more d i f f i c u l t  f o r  them to  u n d e r s ta n d .
And a l th o u g h  th e  O rd inance  which gave th e  p r i n c i p a l  
headman h i s  d u t i e s  s t a t e d  t h a t  th e s e  law s were to  be 
t r a n s m i t t e d  by him to h i s  p eo p le ,  i t  was on ly  done when 
th e  D i s t r i c t  R e s id e n t  so d i r e c t e d .  Thus much depended 
on how i n t e r e s t e d  th e  D i s t r i c t  R e s id e n t  was in  th e  people 
in  h i s  a r e a . In a d d i t i o n  one wonders w hether the  wording 
o f  the  O rd inance  in  ( x i i )  above -  to  p rom ulgate  su ch  
laws • • •  a f f e c t i n g  them a s  d i r e c t e d  by th e  D i s t r i c t  
R e s id e n t ,  c o u ld  n o t  a l s o  mean a t  th e  d i s c r e t i o n  o f  D i s t r i c t
.—— T * * ^ ^ ™T T t i m — — i - .  1 " "  i , , , T ,i i n i— 1 t  f t n r T r n  rrrnTt'V i
R e s i d e n t . I f  th e  p resum ption  here  be cor’r e c t  then  i t  
would be p ro p e r  t o  assume t h a t  e a ch  d i s t r i c t  would be 
a d m in is te r e d  a c c o rd in g  to  the  w ishes  o f  a  p a r t i c u l a r  
D i s t r i c t  tR e s id e n t ,  and a c c o rd in g  to  th e  Government r u l e s
1. See c h a p te r  IV, p a r t  I I  under Hew O f fe n c e s .
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pub l i s  he d in  th e  Go vern me n t  Gaze t t e  s *
(v )  to  ( v i i )  and ( i x ) above were f u n c t io n s  
o r i g i n a l l y  d e a l t  w i t h  by th e  v i l l a g e  headman under 
cu s tom ary  law , where su ch  v i l l a g e  headman r e p o r t e d  
su ch  e v e n ts  t o  h i s  h e r e d i t a r y  c h i e f .  Thus th e  o n ly  
d i f f e r e n c e  h e re  between the p r i n c i p a l  headman and th e  
v i l l a g e  head nan u nder custom ary  law , was t h a t  th e  v i l l a g e  
headman r e p o r te d  to  th e  h e r e d i t a r y  c h i e f  and n o t  t o  th e  
D i s t r i c t  O f f i c e r ,  who was an a l i e n  "G h ie f11. A nother 
d i f f e r e n c e  was t h a t  a  v i l l a g e  headman under custom ary  
law was n o t  a p a id  o f f i c e r ,  and in a d d i t i o n  i t  was a 
h e r e d i t a r y  p o s i t i o n .
Under custom ary  law i t  was a d u ty  o f  a v i l l a g e  
headman o r  a c i t i z e n  of a community to  r e p o r t  to  th e  
h e r e d i t a r y  c h i e f  a l l  a r r i v a l s  of a l i e n s  to  t h e i r  community# 
The O rd inance  t h e r e f o r e  p re se rv e d  t h i s  cu stom ary  law du ty  
in  ( v i i i )  ab o v e . Under (x ) above, cus tom ary  law a l s o  
r e g u l a r i z e d  th e  b u rn in g  o r  d e s t ro y in g  of g r a s s .  This 
was n e c e s s a r y  a s  f i r e  r e s u l t i n g  from  such  u n c o n t r o l l e d  
b u rn in g  c o u ld  a f f e c t  th e  community and i t s  proper*!^ as 
many v i l l a g e s  were u s u a l l y  su rrounded  by su ch  g ra ss#  In 
a d d i t i o n ,  ©nilytiha h e r e d i t a r y  c h i e f ,  who was "m w jnidziko"
1 .  L iv in g s to n e ,  David & C h a r le s .  The Zambezi and I t s
T r i b u t a r i e s ,  op* c i t . ,  p .  224*
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o r  "m sienechilam bo" -  th e  "owner" o r " t r u s t e e "  o f  such  
la n d  -  had th e  power t o  o rd e r  such  b u r n i n g s .
R egard ing  ( x i )  above, i t  can c l e a r l y  be seen
t h a t  t h i s  sy s tem  o f  d e a l in g  w ith  la n d  was a n o th e r  fo rm
w hich  c o n t r i b u t e d  to th e  d e c l in e  o f  the  a d m i n i s t r a t i v e
powers and a u t h o r i t y  of th e  h e r e d i t a r y  c h i e f  in  Malawi,
f o r  b e in g  m sienechilam bo o r  m w inidziko, th e  la n d  was a
symbol o f h i s  a u t h o r i t y .  A l l  those  u nd er h i s  domain
were under h i s  power in c lu d in g  a l i e n s ,  and  once a c c e p te d
1in to  su ch  community. Thus whan th e  B r i t i s h  a d m i n i s t r a t i o n  
toolc away the  lan d  from  him th ro u g h  th e  system  of " c e r t -  
i f i c a t e s  of c la im "  th e  C h ie f  ’ s power was weakened and 
h i s  power c o u ld  n o t  e a s i l y  be f e l t  by h i s  p eo p le ,  because  
th e  la n d  was now in  the  name o f the  Crown in  England  and 
n o t  under the  C h ie f .
S ince the  independence o f  Malawi in  1964, the  
O f f ic e  o f  the  p r i n c i p a l  headman i s  o f  no im p o rtan ce .  His 
f u n c t i o n s  have been assigned  to  t r a i n e d  A m in is t r a t iv e
1. MacDonald, D u ff .  A f r i c a n s , V ol. I ,  op . c i t . , p . 177.
2 .  Lord H a i le y ,  N a t iv e  A d m in is t r a t io n  in  th e  B r i t i s h  A fr ic a n  
T e r r i t o r i e s ,  op . c i t . ,  p. 17.
O f f i c e r s  who a r e  C i v i l  S e rv a n ts .  But the  h e r e d i t a r y  
v i l l a g e  headmens p o s i t i o n  lias n o t  been a f f e c t e d  by 
th e  1964 Malawi Ind epen den ce .
1. Such A d m in is t r a t iv e  O f f i c e r s  a re  b e in g  t r a i n e d  a t  
Mpemba P u b l ic  I n s t i t u t e  o f  A d m in is t r a t io n ,  B ia n ty r e ,  
M alawi.
(a )  The N a t iv e  A u th o r i ty  O rd in a n c e , 1955
When th e  system  of p r i n c i p a l  headman s h ip  was 
in t ro d u c e d  in 1912, and th e  headman ! s d u t i e s  were d e f -  
ined  by th e  1924 D i s t r i c t  (N ative  ) A d m in is t r a t io n  O rd­
in a n c e ,  i t  was c l e a r  t h a t  th e  P r i n c i p a l  Headman combined 
a lm o s t  a l l  the  f u n c t i o n s  of th e  v a r io u s  governm ent d e p a r t ­
m en ts . These f u n c t i o n s  w ere , however, to  be under the 
c o n s t a n t  s u p e rv i s io n  of the D i s t r i c t  R e s i d e n t s . In 
a d d i t i o n ,  the P r i n c i p a l  Headman was t o  r e p o r t  a l l  h is  
d e c i s io n s  t o  the  D i s t r i c t  Commissioner in  e x e r c i s in g  
h i s  a u t h o r i t y  a s  g ra n te d  by the 1924 O rd in a n c e .  Thus 
i t  seems he was what one cou ld  te rm  a mere f ig u r e h e a d .
In t h a t ,  a l th o u g h  he was the  main in s t ru m e n t  th ro u g h  
which, th e  Government e x p re sse d  i t s  p o l i c y  to  th e  m asses, 
he was w i th o u t  power o f  h i s  own. And t o  t h i s  was added
h i s  l i a b i l i t y  when he was made an sw erab le  f o r  th e  wrongs
1
o f  th e  members o f  h i s  community. The C o l l e c t iv e  P u n is h ­
ment O rd inance  m a n ife s te d  t h i s  f a c t .
Hence i t  w ould  be a c c u ra te  to  say  t h a t  th e  
sys tem  o f  p r i n c i p a l  headman in t ro d u c e d  in Malawi was a 
fo rm  of d i r e c t  r u l e  d i f f e r i n g  from  t h a t  e x e r c i s e d  by
1. Lord H a i le y ,  P a r t  Two, N a t iv e  A d m in is t r a t io n  in B r i t i s h  
Af r i c a n  T e r r i t o r i e s , p . 27.
th e  B r i t i s h  in  I n d ia ,  where th e  C i v i l  S e rv a n ts  were n o t  
h e r e d i t a r y  members o f  th e  com m unities . In Malawi the 
id e a  was to s e l e c t  a  h e r e d i t a r y  c h i e f  o r  someone c l o s e l y  
co n n ec ted  w i th  th e  c h i e f ’ s h o u seh o ld . B ut t h i s  was n o t  
a lw ays th e  c a s e .
The powers and d u t i e s  o f th e  P r i n c i p a l  Headman, 
a s  in t ro d u c e d  in  1912 and d e f in e d  in  1924, d id  n o t  d i f f e r  
in  su b s ta n c e  from  th o s e  g r a n te d  by th e  N a t iv e  A u th o r i ty  
O rd in a n ce , 1953• However the manner in  w hich  th e  P r i n c ­
i p a l  Headman was t o  a d m in i s te r  h i s  a u t h o r i t y  and th e  
purpose of t h a t  a u t h o r i t y  d i f f e r e d  m a t e r i a l l y .  And 
a l th o u g h  th e  1912 and 1933 O rd in an ces  used  th e  same type  
o f  p e r s o n n e l  i . e .  the  P r i n c i p a l  Headman, the  1933 O rd in ­
ance gave the  P r i n c i p a l  Headman more power. I t  s t a t e d  
t h a t  he was t o  make “r u l e s  f o r  peace and good o rd e r  f o r
th e  w e l f a r e  o f  h i s  community a t  l a r g e  s u b j e c t  t o  th e
1a p p ro v a l  o f  the  G overnor'1,, Among th e  r u l e s  w hich  th e  
P r i n c i p a l  Headman was empowered to  make w e re s -
( i )  P r o h i b i t i n g , r e s t r i c t i n g  o r  r e g u l a t i n g  the 
m anufactu re  . . .  o f  s a l e , • . .  t r a n s p o r t  and 
consum ption of i n t o x i c a t i n g  l i q u o r s .
1 . N a t iv e  A u th o r i ty  O rd in a n c e ,  1933, S . 8 ( a )  -  ( s ) ,  
Supplem ent No. 1, N yasa land  Government G a z e t t e , 
V ol. XL, No. 16, p . 20 -2 1 .
( i i )  P r o h i b i t i n g ,  r e s t r i c t i n g  o r  r e g u l a t i n g  
gam bling *
( i i i )  P r o h i b i t i n g ,  r e s t r i c t i n g  o r  r e g u l a t i n g  the  
c a r r y in g  and p o s s e s s in g  of a rm s .
( i v )  P r o h ib i t i n g  any a c t  o r  conduc t w h ich  in th e  
o p in io n  o f  th e  N a t iv e  A u th o r i ty  m ight cause 
a  r i o t  o r  a  b re a c h  of the  p e a c e .
(v )  P re v e n t in g  the  p o l l u t i o n  of w a te r  in  any  
s t re a m , w a te r  co u rse  o r  w a te r  ho le  .
( v i )  P r o h i b i t i n g ,  r e s t r i c t i n g  o r  r e g u l a t i n g  dest™ 
ru e t io n  o f  t r e e  s .
( v i i )  R e q u ir in g  m easures t o  be tak en  to  se c u re  
pro per san i t  a t i o n  •
( v i i i )  P re v e n t in g  th e  s p re a d  o f  c o n ta g io u s  d i s e a s e  
w hether o f  human b e in g s  o r  a n im a ls ,  and  f o r  
th e  c a re  of th e  s i c k .
( i x )  Making r u l e s  f o r  tbe  a r r e s t  o f n a t i v e s  w hether 
w i th  or w i th o u t  a w a r ra n t  f o r  o f fe n c e s  com m itted 
w i th in  o r  w i th o u t  t h e i r  l o c a l  a r e a .
(x )  R e p o r t in g  b i r t h s  and d e a th s  o f n a t i v e s
( x i )  P r o h i b i t i n g  o r  r e g u l a t i n g  the  movements of 
l i v e - s t o c k
( x i i )  R e g u la t in g  fo o d  f o r  s a le  t o  t r a v e l l e r s .
( x i i i )  R e g u la t in g  th e  b u rn in g  of g r a s s .
( x iv )  P re v e n t in g  the  sp read  o f t s e t s e  f l y ,  l o c u s t s ,  
m osqu itoes  o r  o th e r  p e s t s .
(xv) R e q u ir in g  any  n a t i v e  to  c u l t i v a t e  lan d  a c c o rd ­
ing  to  a g r i c u l t u r a l  r u l e s .
(x v i )  To fo l lo w  la w f u l  i n s t r u c t i o n s  is s u e d  by  P ro v ­
i n c i a l  Commissioner o r  D i s t r i c t  C om m issioner, 
( x v i i )  To do any m a t te r  o r  th in g  w hich  i s  a l lo w e d  by 
n a t i v e  law and custom  now in  fo r c e  and n o t  
re p u g n a n t  'bo m o ra l i ty  and j u s t i c e .
Looking a t  th e  enum erated  r u l e s ,  w hich  the  
P r i n c i p a l  Headman was to  i s s u e  ; one wonders w hether in 
p r a c t i c e  th e se  r u l e s  cou ld  a c t u a l l y  be i s s u e d  by him, 
o r  w he the r  i t  was j u s t  a p ro v is io n  in  c a se  such  a need  
might a r i s e .  In a d d i t i o n ,  i t  i s  n o t i c e a b l e  t h a t  some 
of the  in te n d e d  r u l e s  were more of p o l i t i c a l  n a tu r e  
th a n  p u re ly  admin i s  t r a t  i v e . Por example i t  seems t h a t  
s u b s e c t io n  ( i i i )  was a p ro v is io n  aimed a t  w arn ing  th o se  
who m ight be in  p o s s e s s io n  o f  arm s. T h is  was th e  e x p e r ­
ien ce  th e  A d m in is t r a t io n  had in the  1915 C h ile  mb we r i s i n g .  
In a d d i t i o n  the  Malawi c i t i z e n s  who had s e rv e d  in  the  
K in g 's  A fr ic a n  R i f l e s ,  and a c t u a l l y  went t o  war a s  
B r i t i s h  s u b j e c t s  would in f lu e n c e  o t h e r s  who had no 
such  e x p e r ie n c e .  However th e  Yao C h ie f s  had a l r e a d y  
been in  p o s s e s s io n  o f  guns. I t  i s  t o  be n o ted  t h a t
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t h i s  k in d  o f  r e s t r i c t i o n  on th e  coramunity1 s p o s s e s s in g  
arms was a l s o  a new o f fe n c e  in  the  A fr ic a n  l i f e .  But 
th e r e  were h a r d ly  any people in th e s e  com m unities  who 
c o u ld  p o s s e s s  them, e s p e c i a l l y  a f t e r  th e  Chilembwe 
r i s i n g  a s  p r i s o n e r s  had been s e v e r e ly  pun ished  and 
such  punishm ent was a t h r e a t  to  o th e r  p e o p le .  Sub­
s e c t io n  ( i v )  i s  an e x te n s io n  of s u b s e c t io n  ( i i i )  which 
a l s o  seems t o  have o r i g i n a t e d  from  th e  f e a r  o f  th e  
p o l i t i c a l  a c t i v i t i e s  a s  th o se  of the  1915 r i s i n g .
While in the  1924 Ordinance the  P r i n c i p a l  
Headman was bu rdened  w i t h  h ig h ly  advanced  and t e c h n i c a l  
f u n c t i o n s  which, co u ld  n o t  have been p r o p e r ly  a d m in is te r e d  
by him, the 1933 O rdinance went f u r t h e r  in n o t  on ly  
empowering th e  P r i n c i p a l  Headman to  i s s u e  su c h  r u l e s  
b u t  a l s o  g iv in g  him the  power t o  a d m in i s t e r  them* In 
d i s c u s s in g  th e  powers of the P r i n c i p a l  Headman a s  g ra n te d  
by th e  1924 O rd inance  i t  has  been s t a t e d  t h a t  th e  P r i n c i p a l  
Headman was th e  most im p o r ta n t  Government O f f i c e r  by 
v i r t u e  of the  powers he was to  a d m i n i s t e r .  One w onders , 
however, w h e th e r  a p r i n c i p a l  headman u nder th e  1933 
H a t iv e  A u th o r i t y  O rd inance  would s t i l l  be c o n s id e re d  
a most im p o r ta n t  o f f i c e r  o r  w hether he would n o t  now 
be c o n s id e r e d  a most o v e r -b u rd en e d  and a co n fu se d  o f f i c e r  
of th e  Government a s  was th e  case  w i th  th e  c o l l e c t o r s
d u r in g  1892 -  1902 p e r io d .  ’ To make m a t te r s  worse th e
s u p e rv is o ry  powers of the D i s t r i c t  R e s id e n t s  o v e r  the
d u t i e s  o f  th e  P r i n c i p a l  Headman were c u r t a i l e d  by th e
1935 O rd inance  in  t h a t  the  P r o v i n c i a l  and D i s t r i c t
C om m issioners were on ly  to  be inform ed of any r u l e s
is s u e d  by the  P r i n c i p a l  Headman in  h i s  c a p a c i t y  a s
2
H a tiv e  A u th o r i ty .
A few of the  P r i n c i p a l  Headmen c o n t in u e d  to  
be h and icapped  u n t i l  the e s ta b l i s h m e n t  o f  the  J e a n e s  
T ra in in g  C en tre  where c h i e f s  were t r a i l e d  to  run a 
l o c a l  governm ent under th e  new sy s tem . B ut c h i e f s  
were a d m it te d  to  t h i s  s c h o o l  on ly  a f t e r  1935. U n fo r t ­
u n a t e ly  th e  number o f  N ative  A u t h o r i t i e s  t r a i n e d  th e re
was so l i m i t e d  t h a t  t h e  s i t u a t i o n  co u ld  n o t  be d e a l t
3w ith  a d e q u a te ly .
A second presum ption  In r e g a rd  t o  the  g r e a t e r  
powers g r a n te d  to  a p r i n c i p a l  headman, would be t h a t  the 
L oca l Government a d m in is te r e d  by P r i n c i p a l  Headmen 
s in c e  1912 was s a t i s f a c t o r y  so a s  t o  g iv e  th e  a d m in i s t -
1. Jo h n so n , H • H. ,  B r i t i s h  C e n t r a l  A f r ic a  . op . c i t . ,  p • 114 »
2 . N a t iv e  A u th o r i ty  O rd inance  S. 10. ( 2 ) .
3 . R e p o r t  o f  th e  Commission A ppo in ted  to  Bn q u i re  in to  
F i n a n c i a l  P o s i t i o n  and F u r th e r  Development o f  N y asa lan d , 
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r a t i o n  an a s s u ra n c e  to  e n t r u s t  a l l  th e  powers o f  
i s s u in g  o rd e r s  to  the  P r i n c i p a l  Headmen.
However on th e  fa c e  of th e  1924 O rdinance 
i t  would ap p ea r  t h a t  th e  f u n c t io n s  of th e  D i s t r i c t  
and P r o v i n c i a l  Com m issioners were perfo rm ed  by th e  
P r i n c i p a l  Headman. B ut in  f a c t  th e s e  o r d e r s  were 
is s u e d  hy the  P r i n c i p a l  Headman only  w i th  th e  d i r e c t i o n  
of th e  D i s t r i c t  Commissioner and in d eed  he on ly  perform ed 
them  u n d e r  th e  s u p e rv is io n  of the D i s t r i c t  Com missioner, 
o r  P r o v i n c i a l  Com missioner when th e  m a t te r  was beyond 
thd  a u t h o r i t y  o f th e  D i s t r i c t  C om m issioner. In a d d i t i o n  
th e  D is t r ic t iC o m m is s io n e r  had a n o th e r  f i e l d  t o  be p e r ­
form ed by him and which had n o t  been g iven  to  the  P r i n ­
c i p a l  Headman w hich  was the  a n n u a l  90 days ”u le n d o ” 
i* e * ,  th e  t o u r  o f  t h e i r  d i s t r i c t s .  Among the  im p o r ta n t  
t h i n g s  to  be done on t h i s  u lendo  were . . .  f,fa x  c o l l e c t i o n ,  
a g r i c u l t u r a l  propaganda* in s p e c t io n  o f  n a t i v e  c o u r ts*  of 
ro a d s  and of fo o d  s u p p l i e s ” . In th e s e  t r i p s  th e  D i s t r i c t  
Commissioner a g a in  was ab le*  i f  he so d e s i r e d ,  to  in s p e c t  
th e  a c t i v i t i e s  o f  the  P r i n c i p a l  Headmen. Hence th e  
P r i n c i p a l  Headman was n o t  l e f t  w i th o u t  a i d  o f  th e  D i s t r i c t  
Com missioner o r  P r o v i n c i a l  Commissioner*
1 .  I b i d .  p .  1 5 8 .
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A nother im p o r ta n t  r e - o r g a n i s a t i o n  of the  c h i e f s
co u r ts  by the 1933 H ative (Courts Ordinance was the s e t t in g
up of the  t r e a s u r i e s .  By e a r l y  1934 t r e a s u r i e s  were
a s s ig n e d  to  a lm o s t  a l l  'the n a t i v e  a u t h o r i t i e s  in
M alawi, a l th o u g h  under the power o f  n a t i v e  a u t h o r i t y
the  t r e a s u r i e s  were under s t r i c t  s u p e rv is io n  of
1
D i s t r i c t  R e s id e n t s .  As t r e a s u r i e s  were unknown 
under cu s tom ary  law , i t  i s  obv ious t h a t  th e r e  would 
a r i s e  d i f f i c u l t i e s  in d e a l in g  w i th  th em , She n a t i v e  
a u t h o r i t i e s  e n c o u n te re d  s u b s t a n t i a l  problem s in  k ee p in g  
f i n a n c i a l  c o u r t  r e c o r d s ,  hav ing  had no e x p e r ie n c e  in 
t h e i r  cu s to m ary  law c o u r t s  p ro c e d u re .  Under custom ary  
law l i t i g a n t s  p a id  w h a tev er  th e y  co u ld  a f f o r d  and t h i s  
was in k in d .  (The payment made by th e  s u c c e s s f u l  l i t i g a n t  
was m ain ly  symbol o f  r e s p e c t  to  th e  c o u r t .  The u n su cc ­
e s s f u l  l i t i g a n t s  were l i a b l e  in any case  t o  pay l i p o  
bu t p a r t  o f  t h i s  l i p o  was som etim es taken  by the c h i e f  
a s  a token from  hie u n s u c c e s s f u l  l i t i g a n t s  I f  th e y  so 
d e s i r e d ,  a s  a f t e r  h av in g  p a id  t h e i r  l i p o  th e y  were n o t  
under any o b l i g a t i o n  to  pay a g a in .
As a r e s u l t  of t h i s  co m p lica ted  sy s tem  o f c o u r t  
r e c o rd s  t h e r e  a r o s e  a c o n s id e ra b le  c o n fu s io n  among th e
1 . She Supplem ent to  the  N yasa land  G-overnment G a z e t te ,  
1934, p • 4•
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n a t i v e  a u t h o r i t i e s .  Sometimes th e y  a c te d  beyond t h e i r  
power in  d e a l in g  w i th  l i t i g a n t s  in c o n n e c t io n  w i th  f e e s  
and f i n e s  p a id  to  th e  c o u r t .  In 1934 th e r e  were r e p o r t e d  
many c a s e s  im w hich th e  a u t h o r i t i e s  and t h e i r  c l e r k s  
exceeded  th e  powers g iven  to  them .
A m essenger o f  a c o u r t  was fou nd  g u i l t y  and
im p risoned  f o r  two y e a r s  f o r  s t e a l i n g  c o u r t  f e e s  and
t a x  money. In a n o th e r  ca se  a n a t iv e  a u t h o r i t y  h im s e l f
a t te m p te d  t o  e n fo rc e  a le v y  on c ro p s  f o r  h i s  p e r s o n a l  
1u s e .  fhe  main t r o u b le  was t h a t  th e  new p r i n c i p a l  
headmen t r i e d  to  e x e r c i s e  th e  powers of th e  h e r e d i t a r y  
c h i e f s  to  w h ich  th e y  were n o t  e n t i t l e d .  The d i f f i c u l t i e s  
e x p e r ie n c e d  by th e  A d m in is t r a t io n  in c o n n e c t io n  w i th  the 
w orking of th e  P r i n c i p a l  Headmen was n o te d  in many 
D i s t r i c t s ,  In M ianje i t  was o n ly  a f t e r  i t  had been 
d e a l t  w i th  by Mr. Jfeppe 1-Comp t o n , who was th e n  D i s t r i c t  
Commissioner of M ianje t h a t  th e  n a t t e r  was f i n a l l y  
s e t t l e d ,
A f u r t h e r  change in  th e  1933 O rd inance  was th e  
co m p o s it io n  o f th e  a re a  over w hich  th e  P r i n c i p a l  Headman 
had j u r i s d i c t i o n ,  fhe 1912 O rdinance gave power to  th e  
P r i n c i p a l  Headman c o v e r in g  c e r t a i n  a r e a s ,  u s u a l l y  composed
1, lb i d . p. 4 •
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of seven v i l l a g e s .  People under him in suoh g roups  or
v i l l a g e s  d id  not n e c e s s a r i ly  belong to  the same t r i b e .
fhe 1933 N ative  A u th o r ity  Ordinance however provided
t h a t  su ch  peop le  must b e lo n g  to  th e  same t r i b e ,  o r
g ro u p ,  and t h a t  i f  th e y  were n o t ,  th e y  m ust have some
common o r i g i n  o r  the P r i n c i p a l  Headman must have had
j u r i s d i c t i o n  over them f o r  a long  enough p e r io d  to  be
1
a c c e p te d  by them.
P h is  l a s t  c la u s e  in th e  O rd inance avo id ed  th e
c o n fu s io n  w hich  would have a r i s e n  had i t  n o t  been i n s e r t e d .
For s in c e  1912 the  P r i n c i p a l  Headman fs j u r i s d i c t i o n  was
n o t  l i m i t e d  to  h i s  t r i b e  o n ly ,  b u t  in c lu d e d  s t r a n g e r s
from  o u ts id e  Malawi* Among them were Sena and the  Lornwe
from  P o rtu g u ese  E a s t  A f r i c a .  In a d d i t i o n  th e  c la u s e
a v o id ed  th e  u n n e c e s sa ry  movements which would have
a r i s e n  in  o rd e r  to  r e - a d j u s t  b o u n d a r ie s  a s  l a i d  o u t
s in c e  1912. Oases su ch  a s  the  t r i a l  o f  C h ie f  Chiwere
of Dedza where h a l f  o f  h i s  community b e lo n g ed  to  the
N goni t r i b e  and th e  o t h e r  h a l f  be lo n g ed  to  th e  Chewa
would have n e c e s s i t a t e d  th e  r e - a d  j u s t  men t  o f  the  e n t i r e
2a d m i n i s t r a t i o n  under him . Chiwere had h i s  j u r i s d i c t i o n
1 . N a t iv e  A u th o r i ty  O rd in an ce , S. 3 ( 3 ) .  op . c i t . p .  18,
2 ,  B r i t i s h  C e n t r a l  A fr ic a n  (Gazette, 87 , No. 7 , ,  p . 2 .  1898.
o v er  th e  two t r i b e s  s in c e  th e  d e f e a t  o f some o f  the Ngoni 
c h i e f s  in h i s  d i s t r i c t ,  and when th e  1912 O rd inance  was 
in t ro d u c e d  h i s  j u r i s d i c t i o n  over t h e s e  two g roup s  was 
l e f t  i n t a c t  and c o n t in u e d  p e a c e f u l ly .
(The 1933 O rd inance  a l s o  gave powers of P r i n c i p a l  
Headman t o  some o f  the  h e r e d i t a r y  c h i e f s  who had p r e v io u s ly  
been H ef t  by the  a d m i n i s t r a t i o n .  Among the  n o ta b le  ones 
were Kaphuka of l i n t h i p e ,  (Goman i  of NcheU, and Kachere 
o f  D edza. These p o w erfu l  c h i e f s  seem to have been r e ­
i n s t a t e d  due to  s t ro n g  p re s s u re  by t h e i r  peop le  a s
2s t a t e d  e a r l i e r  in  t h i s  s tu d y .
lo o k in g  a t  th e  w ork ings o f  the  1933 O rd inance
g iv e s  an im p ress io n  t h a t  th e  w orkings of th e  P r i n c i p a l
Headman sys tem  was s a t i s f a c t o r y .  But t h e  c o n s t a n t  
c o n f l i c t  in  c e r t a i n  d i s t r i c t s  between th e  p r i n c i p a l  
headmen and th e  h e r e d i t a r y  c h i e f s  w hich  g e n e r a l l y  o ccu red  
w herever th e  two were in  the  same a r e a ,  shows t h a t  th e  
sy s tem  was n o t  so s a t i s f a c t o r y .  Ihe Headman b e in g  a 
O i v i l  S e rv a n t  and h i s  o f f i c e  a c r e a te d  one, d id  n o t  
command much r e s p e c t  from  h i s  a r e a .  Such s i t u a t i o n s
1 , I b i d » p . 2 .
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o c c u r re d  in  M la n je ,  Nchau and even in  some p a r t s  of 
N o r th e rn  P ro v in c e .  I t  was on t h i s  g round t h a t  the
1
n e c e s s i t y  o f r e - i n s t a t i n g  h e r e d i t a r y  c h i e f s  was f e l t .
2As Lord H a i le y  p o in t s  o u t  t h e  r e - e n a ta te m e n t  
o f  h e r e d i t a r y  c h i e f s  to  th e  power of N a t iv e  A u t h o r i t i e s  
meant t h a t  th e  Government c r e a te d  more a r e a s  f o r  N a tiv e  
A u t h o r i t i e s ,  h u t  the  o r i g i n a l  ones were l e f t  to  co n tin u e  
a s  under 1912 O rd inance  • 3h o th e r  c a s e s  th e  o r i g i n a l  
P r i n c i p a l  Headmen were m ere ly  made s u b o rd in a te  to  th e
3
h e r e d i t a r y  c h i e f  a s  was seen in  the  Nchen D i s t r i c t .
I t  sh ou ld  however n o t  be assumed t h a t  a l l  th e  P r i n c i p a l  
Headmen u n d e r  th e  1933 O rdinance were h e r e d i t a r y  c h i e f s ,  
f o r  t h i s  was n o t  the c a s e .  And a g a in  even where a 
P r i n c i p a l  Headman was a l s o  a h e r e d i t a r y  c h i e f  and though 
g iv en  th e  power to  make some e x t r a o r d i n a r y  r u l e s ,  th e se  
powers were s u b j e c t  to  the  Governor*s a p p ro v a l .  Hence, 
a l th o u g h  th e  1933 N a t iv e  A u th o r i ty  O rdinance perhaps  
meant to  r e - I n s t a t e  some o f the  h e r e d i t a r y  c h i e f s ,  b u t
1 . Hence th e  rem oval of P r i n c i p a l  Headman Makwangwaia in  
Ncheu and r e - e n s t a t e m e n t  of C hief Gomani - and see 
f o o tn o te  3 be low .
2 . Lord H a i le y ,  N a t iv e  A d m in is t r a t io n  in B r i t i s h  A fr ic a n  
t e r r i t o r i e s ,  P a r t  two, op, c i t . ,  p. 27.
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F i n a n c i a l  P o s i t io n  and F u r th e r  Development o f N yasa land , 
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d id  n o t  do s o } f o r  th e  Governor a l s o  had th e  power 
to  a p p o in t ,  d is m is s  or to  r e - a p p o in t  P r i n c i p a l  Head­
men. Under custom ary  law a f o r e i g n e r  i . e . ,  Governors 
would n o t  have such  pow ers.
Where the P r i n c i p a l  Headman, w he the r  a 
h e r e d i t a r y  c h i e f  or n o t ,  was d ism isse d  o r  h i s  a u t h o r i t y
c e a se d  to he re c o g n iz e d ,  h i s  powers were handed o v er  to
1the  D i s t r i c t  Com m issioner, u n t i l  a n o th e r  one was 
a ppo in te  d .
Phe 1912 H ative A u th ority  Ordinance as amended 
by t h a t  o f  1924 did  n o t s p e c i f i c a l l y  impose d u t ie s  on a 
c i t i z e n  to a s s i s t  th e  P r in c ip a l  Headman in carrying  out 
h is  la w fu l d u t i e s .  The 1933 Ordinance, on the other  
hand, s p e c i f i c a l l y  imposed t h i s  duty on in d iv id u a l  c i t ­
iz e n s  under S ection  5*
S ectio n  5 o f the Ordinance was r e in fo r c e d  by 
S. 13 ( i )  of th e  same Ordinance which s t a t e s s -
uAny person who c o n s p i r e s  a g a i n s t  o r  in any 
manner a t t e m p ts  to  undermine th e  la w fu l  power 
and a u t h o r i t y  o f  any C h ie f  or n a t i v e  a a u t h o r i t y  
s h a l l  be l i a b l e  t o  a f i n e  n o t  ex c eed in g  one 
hundred  pounds o r  to  im prisonm ent t o  a te rm
1 . 3;l~ 3 ( 7 )  and (8)  o f  1933 N ative  A u th o r ity  Ordinance.
n o t  ex ceed in g  one y e a r  o r  b o t h  f i n e  
and im prison  men t w .***
The P r i n c i p a l  Headnen w hether h e r e d i t a r y  of* 
n o t  was h e ld  l i a b l e  f o r  om m issions and a c t s  com m itted 
by him in  n e g l e c t i n g  o r d iso b ey in g  o rd e r s  d i r e c t e d  to  
him  by e i t h e r  D i s t r i c t  o r P r o v i n c i a l  Commissioners* 
S e c t io n  7* Such o f f e n c e s  seem to  lave  a r i s e n  due to  
th e  la c k  o f competence to  i s s u e  and e n fo rc e  c e r t a i n  
r u l e s  a s  d i r e c t e d  by th e  O rd in a n ce .
1* N a t iv e  A u th o r i ty  O rd in a n ce , 1933? op* c i t .  S* 1 3 ( i ) .
(b )  N a t iv e  C ou rts  O rd in an ce , 1933*
(The N a t iv e  A d m in is t r a t io n  O rd in an ces  o f  .1912,
1 9 2 4  and 1 9 3 3  e s t a b l i s h e d  a d m i n i s t r a t i v e  a r e a s  f o r
P r i n c i p a l  Headmen, and gave them  a d m i n i s t r a t i v e  powers.
B u t th e s e  o rd in a n c e s  d id  n o t  g iv e  any j u d i c i a l  a u t h o r i t y
t o  th e  c h i e f s  and P r i n c i p a l  Headmen a s  j u d i c i a l  o f f i c e r s .
This power was c o n ta in e d  in  N a tiv e  C o u rts  O rd inance  of
I . 9 2 9  where th e  n a t i v e  c o u r t s  were to  be p r e s id e d  over
by th e  P r i n c i p a l  Headman* But i t  was o n ly  in 1933 t h a t
th e  powers o f  the  P r i n c i p a l  Headman a s  a j u d i c i a l  o f f i c e r
were r e i n f o r c e d  in S e c t io n  4 o f  th e  1933 N a t iv e  C o u r ts
O rd inance  and w hich  were n o t  so e x p r e s s ly  s t a t e d  in th e
11929 N a t iv e  A u th o r i ty  O rd inance  •
ihe  N a t iv e  C o urts  were, under th e  1933 O rd inance
pto  be run  in acco rd an ce  w i th  n a t i v e  law and custom . fhe 
law a p p l i c a b le  to  su c h  c o u r t s  was m ain ly  n a t i v e  daw and  
custom  and t h e  c o u r t s  were a l s o  to e x e r c i s e  j u r i s d i c t i o n  
b o th  in c i v i l  and c r i m i n a l  c a s e s .
Under the  O rd inance  the  n a t i v e  c o u r t s  were
1 . H a i le y ,  l o r d ,  N a t iv e  A d m in is t r a t io n  in  B r i t i s h  C e n t r a l  
A f r ic a  * P a r t  TX*’ ol5T c i tT  p* 257
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c o n s t i t u t e d  by a u t h o r i t y  o f the Governor th ro u g h  th e  
P r o v i n c i a l  C om m issioner. Such a u t h o r i t y  was c o n ta in e d  
in  a w a r r a n t ,  w hich  d e f in e d  th e  j u d i c i a l  powers of th e  
N a t iv e  A u t h o r i t i e s  and t h e i r  l i m i t a t i o n s *  By S ec t io n  
3 s u b s e c t io n s  ( i )  and (2 ) of the  N a t iv e e A u th o r i ty  1933? 
su ch  powers were s u b j e c t  to  s u sp e n s io n ,  c a n c e l l a t i o n  
and v a r i a t i o n  by th e  Governor*
By S e c t io n  5 of th e  N a t iv e  C o u r ts  O rdinance 
th e  P r o v i n c i a l  Commissioner had power t o  d is m is s  any 
member of the  C o u rt  or suspend him  f o r  a p e r io d  n o t  
more th an  th re e  months i f  i t  was shown t o  th e  s a t i s ­
f a c t i o n  o f  the P r o v i n c i a l  Commissioner t h a t  such  a 
member had e i t h e r  ab used  h i s  power o r  pi^oved t o  be 
unworthy or in c a p a b le  of e x e r c i s i n g  h i s  j u r i s d i c t i o n .  
Such a d i s m i s s a l  o r  su sp en s io n  c o u ld  only  o p e ra te  w ith  
th e  a p p r o v a l  o f the  G overnor.
In r e g a rd  to  t h e i r  c i v i l  j u r i s d i c t i o n ,  a l l  
th e  p a r t i e s  t o  th e  a c t io n  had to  be n a t i v e s  and th e  
d e fe n d a n t  o r  d e f e n d a n ts  had t o  be r e s i d e n t s  o f  t h a t  
a r e a  when th e  a c t io n  a r o s e  o r  have been w i th in  the  
j u r i s d i c t i o n  o f th e  c o u r t  a t  th e  m a t e r i a l  time • By 
S e c t io n  8 o f  th e  O rd inance  a l l  c a s e s  o f revenue due 
and payab le  t o  H is B aja  s t y  fs Government were t o  be 
tak en  by  N a t iv e  A u t h o r i t i e s  i f  the  o f f e n c e s  had been
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com m itted w i th in  t h e i r  j u r i s d i c t i o n .  In r e g a r d  t o  
c r i m i n a l  c a s e s  th e  d e fe n d a n t  must have been w i th in  
th e  j u r i s d i c t i o n  o f  th e  c o u r t ,  or must have com m itted 
th e  o f fe n c e  o r  been a c c e s s o ry  t h e r e t o  in  su ch  j u r i s ­
d i c t i o n  a t  the  commission o f th e  o f f e n c e .  In a d d i t io n  
a l l  the  p a r t i e s  to  su ch  c a s e s  must have been A f r i c a n s .
A lth o u g h  th e  O rdinance s t a t e d  in S e c t io n  8 
t h a t  a l l  p a r t i e s  to a c i v i l  a c t i o n  must have been 
n a t i v e s ,  t h i s  was c o n t r a d i c t e d  by the same S ec t io n  
in p a ra g ra p h  two w hich s t a t e d  t h a t  a a l l  c i v i l  d e b ts  
due to  His M a jes ty  were to  be d e a l t  w i th  by th e s e  c o u r t s .  
I t  i s  c l e a r  h e re  t h a t  H is M ajes ty  c o u ld  n o t  be a n a t i v e ,  
f o r  a n a t i v e  was d e f in e d  a s  any A fr ic a n  o th e r  than 
E uropeans o r  A s ia n s .
Although th e  1933 H ative Courts Ordinance r e ­
organ ised  the customary c o u r ts  system , th ese  co u rts  
could on ly  t r y  l e s s e r  c a se s  and were s u b je c t  to  a 
D i s t r i c t  Com m issioner's s a n c t io n .
H a tiv e  law and custom  a p p l i c a b le  to  th e s e  
c o u r t s  w a s : -
(a )  n a t i v e  law and custom  w hich p r e v a i l e d  in th e  
a r e a  where th e  cou rt 'W as  c o n s t i t u t e d .  Such 
law co u ld  o n ly  be a p p l i e d  i f  i t  was n o t  
re p u g n a n t  to  j u s t i c e ,  m o ra l i ty  o r  i n c o n s i s t e n t
w i th  any p r o v i s io n s  o f any O rder o f  th e  
King in  C o u n c il ;
(b) th e  p r o v i s io n s  o f a l l  r u l e s  o r  o r d e r s  made 
by P r o v i n c i a l  o r D i s t r i c t  Com m issioners or 
N a tiv e  A u th o r i t y .  But th e s e  p r o v i s io n s  
must have been in  fo rc e  in the  a r e a  o f th e  
j u r i s d i c t i o n  of the  c o u r t ;
( c )  any p ro v is io n  of any O rd inance o th e r  than  th e  
1933 one, and
(d ) any p r o v i s io n s  o f any law w hich  th e  C o u rts  
were a u t h o r i s e d  to  a d m in i s te r  by th e  Governor 
S e c t io n  12.
The G-overnor had power under S e c t io n  9 o f the 
O rd inance  to  ex c lude  c e r t a i n  n a t i v e s  from  th e  j u r i s d i c t ­
ion of c e r t a i n  c o u r t s  o r c e r t a i n  law s, e x c e p t  w i th  the  
c o n s e n t  of such  n a t i v e s .  S e c t io n  9 does n o t  s t a t e  under 
what c i r c u m s ta n c e s  su ch  n a t i v e s  co u ld  be ex c lu d e d  and 
t o  what e x t e n t ,  f h i s  S e c t io n  a l s o  c o n t r a d i c t s  th e  
C o l l e c t iv e  Punishm ent O rdinance whereby any member o f  
a community o r  who was w i th in  th e  j u r i s d i c t i o n  of t h a t  
community was h e ld  l i a b l e  c o l l e c t i v e l y  and i n d i v id u a l l y  
f o r  o f fe n c e  com m itted by a n o th e r  c i t i z e n  w i th in  the
1j u r i s d i c t i o n .
Phe 1908 C o l l e c t iv e  Punishm ent O rd inance  
was s t i l l  in  f o r c e  by the  tim e the N a t iv e  C o u rts  
O rd inance  was p a s se d ,  (Therefore i t  i s  p o s s ib le  t h a t  
a c i t i z e n  h e ld  l i a b l e  under the  1908 O rd inance  c o u ld  
a v a i l  h im s e l f  w i th  S e c t io n  9 o f the  1933 N a t iv e  C o u rts  
O rd inance  i f  he came under i t ,  by way o f  d e fe n c e ,
Phere were c e r t a i n  ca se s  over w hich  N a tiv e  
C o u rts  had no power, su c h  c a s e s  w ere ;
(a )  c a s e s  where a person  was ch a rg ed  w i th  an 
o f fe n c e  in v o lv in g  d e a th  o r  p u n ish a b le  by 
d e a th  or im prisonm ent f o r  l i f e ;
(b )  c a s e s  in  c o n n e c t io n  w i th  m arr iag e  o th e r  th an  
th o s e  in  acco rd an ce  w i th  Mahomedan and n a t i v e  
law .
Phey c o u ld  however t r y  m arr iage  c a s e s  where b o th  p a r t i e s  
were o f  th e  same r e l i g i o n  and where t h e i r  o n ly  c la im  was 
f o r  dowry. In t h i s  case  however b o th  p a r t i e s  had to  be 
n a t i v e s .
Phus a l th o u g h  s u b s e c t io n  (b )  o f  S e c t io n  11 
above , empowered n a t i v e  c o u r t s  to  t r y  m a r r ia g e s  c e l e b r a t e d  
under C h r i s t i a n  r i t e s  su c h  power was to  t r y  m arriage
1. N y asa lan d  Government G a z e t te ,  229, V ol. XVI. No, 6; 
1908, p . 8 ? .
c a s e s  on ly  in  co n n e c t io n  w i th  th e  p a r t  w hich  was 
governed  by cus tom ary  law nam ely , dowry. S u b sec tio n
(b ) o f  S e c t io n  11 was a l s o  in acco rd an ce  w i th  the  
1902 M arriage  O rd inance  w hich  s l a t e d  t h a t  the  l e g a l  
p o s i t io n  o f m a rr ia g e s  between C h r i s t i a n  n a t i v e s  rem ­
a in e d  e f f e c t i v e  under cu s to m ary  law though  the m arr iage  
was c e l e b r a t e d  under C h r i s t i a n  r i t e s  *
A ltho ugh  th e  N a t iv e  C ourts  O rd inance  of 1933 
a l t e r e d  o r r e - o r g a n iz e d  th e  sys tem  o f  c o u r t s ,  a s  r e g a r d s  
i t s  p ro c ed u re  and p e r s o n n e l ,  th e  O rd inance  l e f t  c e r t a i n  
f o r m a l i t i e s  o f  th e  c o u r t  In ta c t*  Ih u s  pun ishm en t was 
th e  same a s  under custom ary  law e x c ep t  t h a t  mwavi had 
been a b o l i s h e d  and  im prisonm ent in tro d u c e d *  Ihe c o u r t  
had t h e r e f o r e  power t o  impose a f i n e  on any  o f f e n d e r  
i f  t h a t  punishm ent was a llo w ed  under cu s to m ary  law .
B ut su ch  a f i n e  c o u ld  o n ly  be a l lo w e d  i f  i t  was n o t  
re p u g n a n t  to  n a t u r a l  j u s t i c e  and humanity*
I t  i s  n o t  s u r p r i s i n g  t h a t  im prisonm ent should  
be in t ro d u c e d  a s  a f o r m  o f  pun ishm ent, a s  under custom ary
law im prisonm ent was unknown* In i t s  p la c e  an o f f e n d e r
1was m ere ly  made a s la v e  of the  c o m p la in a n t ,  u n le s s  
ransomed by h i s  f r i e n d s  o r  r e l a t i o n s .  In a d d i t i o n  to
1 . W erner, A* op* c i t *  p .  267*
th e  pun ishm ent n o t  b e ing  re p u g n a n t  to  n a t u r a l  j u s t i c e  
and hum anity , i t  had in  a l l  c a s e s  to  be p r o p o r t io n a te  
to  th e  n a tu r e  and c i rc u m s ta n c e s  of the  o ffen ce ,, P h is  
c la u s e  was an o b v io u s  r e l i e f  to  the d e fe n d a n ts  who load 
been used  to  se v e re  pun ishm ent, som etimes n o t  ap p ro p ­
r i a t e  to  the  in  c a s e s ,  su ch  a s  where mwavi was o rd e re d  
t o  be a d m in is te r e d  on In n o cen t p a r t i e s  o r where th e  
In n o c e n t  p a r t i e s  th e m s e lv e s  o f f e r e d  t o  ta k e  mwavi in 
o rd e r  to  p rove t h e i r  in n o c e n c e .  This  u n s a t i s f a c t o r y
fo rm  of punishm ent by mwavi rem ained  in f o r c e  u n t i l
1th e  W i tc h c ra f t  O rd inance  was passed  in  1911*
C o n tra ry  to  custom ary law , o f f e n d e r s  under 
th e  O rd inance  were c o n f in e d  to  a p r i s o n  s p e c i f i c a l l y  
p ro v id ed  by  the P r o v i n c i a l  C om m issioner. Where th e  
P r o v i n c i a l  Com missioner had n o t  a u th o r i z e d  any p lace  
a s  a  p r i s o n  f o r  n a t i v e  p r i s o n e r s ,  any p lace  e s t a b l i s h e d  
under any law of the  P r o t e c t o r a t e  a s  a p r i s o n  f o r  the  
n a t i v e s  was deemed s u i t a b l e  f o r  su ch  an o f f e n d e r .
Phe power o f  im p riso n in g  o f f e n d e r s  had been 
g ra n te d  to  m a g i s t r a t e s  who co u ld  o n ly  s e n te n c e  o f f e n d e r s  
to  s i s  months im p risonm en t. P h is  power was c o n f in e d  to  
m a g i s t r a t e s  o n ly  u n t i l  th e  1933 O rdinance  was in t ro d u c e d ,
1 . W itc h c r a f t  O rd in a n ce , 1911 W yasaland Government G aze tte  
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when i t  was a l s o  extended to n a t iv e  c o u r ts ,  hut even 
in  such ca se s  on ly  when such o f fe n c e s  were a g a in s t  
customary law in fo r c e  w ith in  the area o f the j u r i s ­
d ic t io n  o f  the co u r t .  By v ir tu e  o f  t h i s  Ordinance 
c o u r ts  were au th or ized  to recover any damages in 
in s ta lm e n ts ,  or in k ind , or  by s a le  of any property  
belonging  to the defendant* Any f in e  or part o f  such  
f in e  recovered  from the defendant was t o  be paid to  the 
aggrieved  persons and the defendant was n o t  to  be p ros­
ecu ted  a g a in *
A ltho ugh  th e  O rdinance under S e c t io n  14 s t a t e d  
t h a t  su ch  punishm ent was t o  be p ro p o r t io n a te  t o  the  
n a tu r e  and c i rc u m s ta n c e s  of the  c a s e  and n o t  e x c e s s iv e  
. f o r  such  an o f f e n c e ,  i t  d id  n o t  s p e c i f i c a l l y  l i m i t  th e  
power of th e  n a t iv e  c o u r t s  in r e g a r d r to  the  d i r e c t i o n  
of such  punishment* In a d d i t io n  i t  d id  n o t  s t a t e  who 
was to  de te rm in e  i f  such  a punishm ent was p r o p o r t io n a te  
to  th e  n a tu r e  o f the  c a s e ,  a l th o u g h  p ro b ab ly  th e  answer 
to  t h i s  q u e s t io n  co u ld  be deduced fi°om th e  use of S e c t io n  
31 of th e  same O rd inance  where P r o v i n c i a l  and D i s t r i c t  
C om m issioners had power of re v ie w in g  c a s e s  h e ld  in n a t iv e  
c o u r t s  when n e c e s s a ry *  And here th e  D i s t r i c t  Commissioner 
and P r o v i n c i a l  Commissioner seem to  have a c te d  on c o u r t s  
o f  a p p e a l  under S ec tio n  7 o f  the s u b o rd in a te  c o u r t s  of 1903.
I t  was in  contem pt o f  c o u r t  f o r  any A fr ic a n  
to  f a i l  t o  produce any document o r  to  r e fu s e  to  answ er 
q u e s t io n s  when a sk e d  by the  c o u r t .  fo r e f u s e  to  s ig n  
any document in  th e  c c o u r t  o r i n t e n t i o n a l l y  i n s u l t i n g  
th e  c o u r t  was a l s o  contem pt of c o u r t  p u n ish a b le  by £5 
f i n e  o r  7 days imprisonment*
C o u rts  co u ld  a l s o  summon anyone t o  g iv e  e v i d ­
ence when so r e q u ir e d *  Ihe n a t i v e  c o u r t s  were g iven  
power to  a r r e s t  anyone r e f u s i n g  to obey th e  summons to  
g iv e  ev id en ce*  I  hey c o u ld  a l s o  o rd e r  a f i n e  o f £2 from  
such  a person  o r  im prison  him f o r  7 d a y s .  S e c t io n  39 
of th e  O rd inance  in c r e a s e d  th e  cus tom ary  powers of 
d e t a in in g  o f f e n d e r s  whenever found  s u i t a b l e ,  fhe  d i f f ­
e ren ce  here  between cus tom ary  law and th e  O rd inance  was 
t h a t  under th e  fo rm er o f f e n d e r s  were to be made s la v e s  
in c a se  o f  d e f a u l t  to com pensate th e  a g g r ie v e d  p a r ty  
w h ile  u n d er  th e  l a t t e r  th e y  were o n ly  to  be im prison ed  
in l i e u  o f  th e  f i n e .
I  he W ative C o u rts  O rdinance in t ro d u c e d  a 
f u r t h e r  new e lem en t in  the n a t i v e  c o u r t s  in t h a t  in a l l  
c a s e s  p a r t i e s  were t o  a p p e a r  in p e r s o i j . P ro v is io n  was
1 . W ative C o u rts  O rd in an ce , 1933. Wo. 14. Supplement 
Wo. 1. W yasaland Government G a z e t te ,  V ol. XL, Wo. 16 
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made f o r  anyone in  loco  p a r e n t i s  to  a p p e a r  f o r  h i s
v  n  ■ in i n n r i--nr   arnur—tiTTi u> irTnwwirtrii'T H  ’*•
dependants* S ection  23 of the Ordinance s ta t e d  t h a t  
th ere  were to  be no p leaders a llow ed in th ese  o a s e s .
In d i s a l lo w in g  p a r t i e s  to  use p le a d e r s  i t  would seem 
t h a t  th e  c o u r t  d e p r iv e d  th o se  p a r t i e s  who c o u ld  n o t  
p le a d  f o r  th e m se lv e s  and  who had no one in  loco  p a r ­
e n t i s , the  r i g h t  to  employ e x p e r t  p le a d e r s  to  p le a d  
f o r  them a s  was th e  case  under custom ary  law where 
Aphungu cou ld  sometimes be a sk e d  by th e  c o u r t  to  a s s i s t  
a  han d icapped  p a r ty  to i n t e r p r e t  h i s  c a se  to th e  c o u r t ,  
The p ro v is io n  o f  t h i s  O rd inance t h e r e f o r e  a f f e c t e d  
p a r t i e s  who by n a tu r e
( i )  c o u ld  n o t  speak  f o r  th em se lv es  in c o u r t  o r  in 
p u b l ic  and th e re b y  to p r e s e n t  t h e i r  ca se  
p r o p e r l y , and 
( i i )  p e r so n s  who by some m is fo r tu n e  were w i th o u t  
any person  who s to o d  in lo co  p a r e n t i s  to  them 
and who were s t r a n g e r s  to  th e  a r e a  o ver which 
the  c o u r t  had j u r i s d i c t i o n .
B eing a s t r a n g e r  to  custom s of th e  a r e a  he 
co u ld  n o t  u n d e rs ta n d  th e  p ro c e e d in g s  o f th e  c o u r t  a s  
th e  law a p p l i c a b l e  t o  th e s e  n a t iv e  c o u r t s  was " n a t iv e  
law and cu s to m " . This meant the  n a t iv e  law and custom  
of th e  members of th e  community who wore in  th o se ,  a r e a s
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a t  thQ time th e  c o u r t  was g ra n te d  j u r i s d i c t i o n  over 
1suoh people * T h is  c l e a r l y  ex c lu d ed  a s t r a n g e r  who
on ly  became a member of t h a t  community a f t e r  the  c o u r t
had been e s t a b l i s h e d ,  u n le s s  by some c o in c id e n c e  t h a t
member* s law was s i m i l a r  to  t h a t  of h i s  new community,,
The main purpose  f o r  th e  p ro v is io n  w hich  exd luded
A fr ic a n  p le a d e r s  seem on th e  p a r t  of the  A d m in is t r a t io n
t o  e l im in a te  th e  i r r e g u l a r i t i e s  e x i s t i n g  u nder custom ary
law when such  p le a d e r s  c a l l e d  th e  Aphunga p le a d e d  f o r
of
th e  p a r t i e s *  (See th e  d i s c u s s io n  u n d e r  C o u r ts /A p p e a l  
c h a p te r  IV ).
P ro v is io n  was made w hereby, under S e c t io n  9, 
th e  Governor to d  power t o  exc lude  c e r t a i n  people  from  
the  j u r i s d i c t i o n  of th e  c o u r t  w i th in  t h e i r  a re a *  Such 
a p ro v is io n  o b v io u s ly  was o f te n  r e s o r t e d  to  in  o rd e r  t o  
so lv e  such  c a s e s  a s  th e  one s t a t e d  ab o v e . People  a f f e c t e d  
by S e c t io n  9 o f th e  O rd inance  would seem to  in c lu d e  the  
lorawe and Sena who c o n t in u o u s ly  m ig ra te d  t o  Malawi even 
a f t e r  1933 when n a t i v e  c o u r t s  were e s t a b l i s h e d  under 
th e  O rdinance*
In s u c h  c a s e s  however i t  would be an abuse o f  
j u s t i c e  i f  th e y  were l e f t  to  go w i th o u t  punishm ent in
1. I b i d . S .  4*> p. 29.
a p p r o p r i a t e  c a s e s  by p le a d in g  t h a t  th e y  were s t r a n g e r s  
to  the  n a t i v e  law and custom  o f  t h a t  a r e a .  I t  would 
t h e r e f o r e  seem t h a t  the  a i d  of a s s e s s o r s  from  su ch  
t r i b e s  would be r e s o r t e d  to  in  o rd e r  t o  a d m in i s te r  
j u s t i c e  f o r  a l l  p a r t i e s  co n ce rn ed .
The power of th e  c o u r t s  to  e x e r c i s e  j u r i s ­
d i c t i o n  o v e r  a l l  p e rso n s  w i th in  t h e i r  j u r i s d i c t i o n  
has n o t  been r e p e a la d  by the 1962 N yasa land  l o c a l  C o u r ts  
O rd in a n c e .
I t  i s  im p o r ta n t  to  n o te  t h a t  th e  p ro v i s io n s  
o f 1933 U a t iv e  C ourts  O rdinance rem ained  in  f o r c e  u n t i l  
1962 when the  l o c a l  C o u rts  O rdinance was e n a c te d .  I t  
i s  a l s o  i n t e r e s t i n g  t o  n o te  t h a t  th e  changes b ro u g h t  
ab o u t by th e  1962 l o c a l  C o u rts  O rd in a n c e , have n o t  
a l t e r e d  th e  p ro v is io n  c o n ta in e d  in  th e  1933 N a t iv e  
C o u rt  O rd inance  • Thus in  f a c t  th e  l o c a l  C o u rts  of 
Malawi to d a y  a r e  p a r t l y  governed  by th e  1933 N a t iv e  
C o u r ts  O rd in a n c e .  However the  powers o f th e  l o c a l  C o u rts  
a re  s l i g h t l y  ex ten d e d  e x c e p t  t h a t  a s  in  the  1933 N a t iv e  
C o u rts  O rd inance  the l o c a l  C o u rts  have no power to  t r y  
c a s e s  " . . .  in w hich a person  i s  ch a rg ed  w i th  an o ffe n c e  
in w hich d e a th  i s  a l l e g e d  to  have o c c u r re d  o r  w hich  i s  
p u n ish a b le  u n d er  any  law w i th  d e a th  o r  im prisonm en t f o r  
l i f e " .  S u b - s e c t io n  (b ) o f  S e c t io n  11 o f the  1933 N a tiv e
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C o u r ts  O rd inance  h as  bean re p ro d u ced  by s u b - s e c t io n  (b) 
of S e c t io n  13. o f th e  1962 N yasa land  l o c a l  C o u r ts  
O rd inance  *
The powers of n a t i v e  c o u r t s  c o n s t i t u t e d  
by n a t i v e  c h i e f s  o r  N a t iv e  A u th o r i ty  have been  
a b o l i s h e d .  In t h e i r  p la c e  t h e r e  a r e  now ^ P r e s id e n t s 1
i
of th e  C o u r t ,  a p p o in te d  by M in is te r  of J u s t i c e *
These P r e s id e n t s  of the  c o u r t s  a re  p a id  members of 
th e  c o u r t  and a r e  no t r e l a t i o n s  o f  th e  c h i e f  *s h o u se ­
h o ld  a s  was under custom ary  law b u t  o r d in a r y  members 
of th e  community. The P r e s id e n t s  a r e  under th e  s u p e r ­
v i s i o n  o f  th e  L oca l C o u rts  Com missioners who in  tu rn  
a r e  under th e  C h ie f  lo c  a l  C o u rts  Com m issioner. As 
under the  1933 O rd inance  the  law a p p l i c a b le  in th e se  
c o u r t s  i s  c us to  n a ry  law p r e v a i l i n g  in  the  a r e a  o f  
j u r i s d i c t i o n .
1 . L o ca l C o u rts  O rd in a n ce , 1962 (N yasa lan d ) S . 4 ( l ) f
p . 3*
P o s i t i o n  o f  H e r e d i ta r y  C h ie f  under 
V ar io u s  O rd in a n c e s .
I t  has  been n o ted  in P a r t  I  o f t h i s  work t h a t  
h e r e d i t a r y  c h i e f s  o f  Malawi were th e  most im p o r ta n t  
members o f  th e  community. T his  was so b ecause  th e y  
were th e  symbol o f  power and u n i t y  in  t h e i r  community. 
Thus, i f  a s t r a n g e r  came to  a v i l l a g e  h i s  a c c e p ta n c e  
was by th e  C h ie f^  and th ro u g h  t h a t  C h ie f  he was nre  l a  t e d u 
c£r© o t h e r  members by oiling a l l e g i a n c e  to  the  same C hief*  
The c h i e f  to d  power over a l l  those  under h i s  domain*
The c h i e f  f s power o v er  h i s  people was t h a t  o f  l i f e  and 
d e a th ,  and u n le s s  in  any a c t io n  a member had ask ed  to  
ta k e  mwavi, th e  c h i e f  was th e  l a s t  C o u rt  o f  A p pea l.
When Malawi was d e c la r e d  a B r i t i s h  P r o t e c t o r a t e
in I 8 9 O the  powers o f  a c h i e f  over h i s  people  and h i s
land  ware c u r t a i l e d .  The f i r s t  s t e p  in t h i s  p ro c ess  was
n o t i c e a b l e  d u r in g  th e  p e r io d  o f  C onsu la r  C ourts  when
th e s e  c o u r t s  t o o k  o ver c a s e s  which were p r e v io u s ly
t r i e d  by c h i e f s ,  and were now to  be t r i e d  by th e se
2
f o r e ig n  c o u r t s .  The c h i e f s  were l e f t  t o  t r y  minor
1 . L iv in g s to n e ,  Lav id  & C h a r le s ,  The Zambezi and i t s  
T r i b u t a r i e s ,  o p. c i t . p .  224,
2 , J o h n s to n ,  H.H. B r i t i s h  C e n t r a l  A f r i c a ,  Qp. c i t , p .  114*
o a s e s ,  even th e se  l e s s e r  c a s e s  were s u b j e c t  t o  th e  
s a n c t io n  o f  th e  Commissioner a t  Zomba.
In a d d i t i o n  t o  b e in g  l e f t  w i th  l e s s e r  powers
th e y  were n o t  a l lo w ed  to  impose pun ishm ent on th e
o f f e n d e r s .  The o n ly  power of punishm ent a l lo w ed  to
th e  c h i e f  was th e  r i g h t  o f  f l o g g in g .  This r i g h t
however co u ld  o n ly  be  e x e r c i s e d  in th e  p re se n ce  o f  a
*1
European M a g is t r a t e ,  T h e re fo re ,  i t  x^ould mean t h a t  
i f  an o f f e n d e r  was found  g u i l t y  and s e n te n c e d  to  f l o g g ­
in g ,  b u t  t h e r e  was no m a g is t r a te  a v a i l a b l e  to  s u p e rv is e  
th e  s e n te n c e  the  o f f e n d e r  would u n n e c e s s a r i l y  be d e ta in e d  
u n t i l  a m a g i s t r a t e  was a v a i l a b l e .  An i n t e r e s t i n g  p o in t  
h e re  i s  w hethe r  such  an o f f e n d e r  would have any  r i g h t  
t o  sue th e  a u t h o r i t i e s  f o r  jh ls e  im prison m en t. This 
p resum ption  a r i s e s  by v i r t u e  o f th e  w ording  o f the  
P un ishm ent O rdinance w hich  s t a t e d  t h a t  an o f f e n d e r  
found g u i l t y  by a C h i e f 1 s C ourt and o rd e re d  to  pay a 
f i n e  or co m p en sa tio n , and who was in d e f a u l t  of su ch  
payment c o u ld  be f lo g g e d  n o t  more th a n  2 4  s t r o k e s .
2But he c ou ld  n o t  be d e ta in e d  by th e  C h i e f ’ s C o u r t ,
But t h i s  p o in t  c o u ld  a l s o  be a rg u ed  by th e  C ourt
1 . P un ishm ent O rd in an ce , B yasa land  Government G a z e t te ,  
V ol. V. Bo. 6 ,  1908, p , 52.
2 ,  I b i d .  p .  52.
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t h a t  a s  th e y  had th e  r i g h t  o f t r i a l  and se n te n c e  
over him, th e y  c o u ld  d e ta in  him u n t i l  su c h  se n te n c e  
was c a r r i e d  o u t .  However, th e re  does n o t  seem 
to  have a r i s e n  a ca se  o f  t h i s  n a tu r e  to  c a l l  f o r  
su ch  argum ent, and t h i s  nay he due t o  th e  l i t i g a n t 1 s 
ig n o ran c e  o f  t h e i r  r i g h t s .
A nother form  by w hich c h ie f s *  powers were 
c u r t a i l e d  was th ro u g h  the  system  Imown a s  " C e r t i f i c a t e s  
o f  C la im s" . By t h i s  sy s tem  S i r  H arry  Jo h n s to n  r e g u l a r ­
i s e d  th e  t r a n s a c t i o n s  w hich to o k  p lace  between v a r io u s  
com panies, some I n d iv id u a l s  and some m is s io n a r i e s  and  
A fr ic a n  c h i e f s .  Under th e se  t r a n s a c t i o n s  th e s e  g roups  
m a in ta in e d  t h a t  lan d  was s o ld  to  them  by th e  c h i e f s .
The f a c t s  were t h a t  between 1875 and 1890 la n d  was 
c o n t i n u a l l y  chang ing  hands th u s  e n a b l in g  th e  European 
community to  s e c u re  such  la n d  by ~
( i )  pu rchase  from  c h i e f s  who had no r i g h t  
to  a l i e n a t e  p ro p e r ty  from  th e  t r i b a l  
community;
( i i )  pu rchase  from  v i l l a g e  headmen who under 
c us to  na ry  law were n o t  even q u a l i f i e d  to  
d e a l  w i t h  la n d ,  t h i s  was p o s s ib le  on ly  
a f t e r  1912; b u t  even in t h i s  case  o n ly  . 
under th e  d i r e c t i o n  of D i s t r i c t  C om m issioner.
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( i i i )  g i f t s  from  n a t iv e  c h i e f s  and peop le
who were under th e  im p re ss io n  t h a t
th e y  were g iv in g  mere o c c u p a t io n  and
1
n o t  ow n ersh ip ; 
and ( iv )  o u t r i g h t  s e i z u r e  from  n a t iv e  c h i e f s
and p e o p le .
There has been c o n s id e r a b le  c o n t ro v e r s y  over
th e  v a l i d i t y  o f  t h i s  a c q u i s i t i o n  o f  l a n d .  A ccord ing
to  the  A fr ic a n  view o f  such  t r a n s a c t i o n s ,  i t  must have
2been r i g h t  o f o ccu p a tio n  and n o t  o u t r i g h t  s a l e  w hich
was in te n d e d  on the  p a r t  of the  E u ro p e an s .  An o u t r i g h t
3
s a le  was unheard  o f  in  Malawi d u r in g  t h i s  p e r io d .
T h is  problem  b e in g  a n t i c i p a t e d ,  S i r  Henry Jo h n s to n ,  
th e n  th e  Commissioner and C o n su l-G en e ra l ,  c a l l e d  a l l  
E uropeans h o ld in g  such  la n d  to  show re a s o n  f o r  t h e i r  
t e n u r e .  And where th e  E uropeans c o u ld  show good grounds 
f o r  the a c q u i s i t i o n  o f  such  la n d ,  in t h a t  th e y  had 
a c q u i r e d  th e  la n d s  l a w f u l l y ,  t h e y  were i s s u e d  w i th  
C e r t i f i c a t e s  of Claim* By so doing  su c h  Europeans 
a c q u ir e d  f r e e h o ld  la n d s  w hich they  h o ld  up t o  the
1 . P .O . 1 5 .1 0 .9 2 .  EoO. 84 /2197 .
2 .  P .O . 8 .8 .8 9 /1 9 4 2 .  E n c lo s u re s .
3 .  M acdonald, D u ff .  A f r io a n a . Vol. 1 . op . c i t .  p .  177 
See a l s o  above Dar^ I  pp.
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p re se n t  d ay , u n le s s  th ey  in tu rn  s o ld  t o  o t h e r s .
There i s  an i n t e r e s t i n g  a c c o u n t  g iven  by 
Rowley r e g a r d in g  th e  a c q u i s i t i o n  of Magomero by members 
o f th e  U n i v e r s i t i e s  M ission  to  C e n t r a l  A f r ic a  in  1861. 
Magomero, where t h e  M ission  was e s t a b l i s h e d ,  was a c q u i r e d  
by the M is s io n a r ie s  f o r  on ly  one g u in e a .  I t  seems t h a t  
th e  u n d e r s ta n d in g  o f  the c h i e f  who "gave" t h i s  a r e a  t o  
th e  M is s io n a r ie s  was t h a t  he was g iv in g  them th e  r i g h t  
t o  occupy t h a t  a r e a ,  in  a d d i t io n  to  p r o t e c t  t h a t  p a r t ­
i c u l a r  c h i e f  fro m  th e  in v ad in g  Yao t r i b e s  who were
c o n s t a n t l y  a t t a c k i n g  h i s  v i l l a g e .  In r e t u r n  Rev. Rowley
3gave th e  c h i e f  one g u in ea  a s  a form  of to k e n .  One 
wonders w hether th e  o th e r  fo rm s of ag reem en ts  in a c q u i r in g  
lan d  in  Malawi were n o t s i m i l a r  to  t h a t  a s  r e p o r t e d  by 
Rowley. I f  ou r p resum ption  i s  r i g h t  th e n  one wonders 
a s  t o  w hethe r  th e  v a l i d i t y  of th e  a c q u i s i t i o n  o f  th e  
lan d  and i t s  t i t l e  would n o t  be rev o k ed  to d ay  i f  such  
f a c t s  were a v a i l a b l e  .
MacDonald, D u ff .  A fr ic a n  a . V o l. I .  p. 175 & 175 a l s o  
see  W ern er, A. The "H at Iv e s  o f  B r i t i s h  C e n t r a l  A f r i c a ,  
p. 271* “
2 . J o h n s to n ,  H.H. B r i t i s h  C e n t r a l  A f r i c a ,  op . c i t . p.
3* Rowley, H. Twenty Y ears in B r i t i s h  C e n t r a l  A f r i c a , 
p* 35 .
D uring  th e  e a r l y  days of the  B r i t i s h  
A d m in is t r a t io n  t h i s  c o n fu s io n  o f  th e  a c q u i s i t i o n  of 
lan d  b ro u g h t  a number of i n t e r e s t i n g  c a s e s  t o  the
*1
n o t i c e  of th e  m a g i s t r a t e s A m o n g  such  c a s e s  was t h a t  
of James L indsay  v K u n ta j a « T h is  was a case  c la im in g  
f o r  f o r e c l o s u r e  o f mortgage f o r  £ 5 0 0  w hich  th e  p l a i n t ­
i f f  a l l e g e d  t h a t  th e  c h i e f  had r e c e iv e d  fro m  th e  t e n a n t s  
on th e  p la n ta t io n *  The d e fe n d a n t  a g re e d  t h a t  he r e c e iv e d  
th e s e  r e n t s  from  the s a i d  la n d .  But he d e n ie d  t h a t  he 
was g u i l t y  of th e  a l l e g e d  o ffe n c e  a s  he c o l l e c t e d  the  
r e n t s  from  h i s  "own" la n d .  C hief K u n ta ja  p lead ed  t h a t  
when the  la n d  was g iven  t o  L indsay  i t  was on th e  u n d e r­
s ta n d in g  t h a t  i t  was t o  be used on ly  by th e  p l a i n t i f f
2b u t  n o t  f o r  the  purpose  of c o l l e c t i n g  r e n ts *
A nother i n t e r e s t i n g  case  had t o  do w i th  lan d  
a t  B la n ty r e ,  where a c la im  was e n te r e d  f o r  100 a c r e s  
of la n d  a l l e g e d  to  have been bough t fro m  the  same C hief 
XCuntaja in  1896 f o r  £29* The C hief p lead e d  t h a t  th e  
lan d  was n o t  a t  a l l  so3-d t o  the  p l a i n t i f f s  who were th e  
Chur*oh o f S co tlan d*  He f u r t h e r  p lead e d  t h a t  when the  
m is s io n a r i e s  ap p roached  him in re g a rd  t o  a p l o t  f o r  
b u i ld in g  a s c h o o l  he inform ed them t h a t  he would be
1 . M in e ra l  R ig h ts  c a s e .  1904* 0*0* 52 5 /1 ,
2* C o n su la r  C o u r t ,  B la n ty r e ,  The B r i t i s h  C e n t r a l  
A f r ic a n  G -asette , 1896* p . 2 .
w i l l i n g  to  l e t  them  have th e  use of a c e r t a i n  a r e a .
And t h i s  was th e  a r e a  now in  d is p u te *  The C o u r t ,
how ever, found  t h a t  the  t r a n s a c t io n  was a s a le  o f
th e  la n d  and n o t  a g ift ."* '
As s t a t e d  above the  co n fu s io n  in  t r a n s a c t i o n s
of la n d  in  Malawi has  rem ained  so in  r e g a rd  t o  th e
t i t l e  and v a l i d i t y  o f  su ch  la n d s ,  in  some c a s e s  i t
seems t o  have been caused  due to  th e  m isu n d e rs ta n d in g
of th e  language between the  in te n d e d  buyer and th e
oin te n d e d  g iv e r  o r s e l l e r .  Thus we have f o r  example 
n o t ic e d  t h a t  Rev. Rowley in  g iv in g  one g u in ea  t o  th e  
C h ief a t  Magomero meant t o  buy t h a t  la n d  a l th o u g h  
th e r e  was no mention o f  " s a l e "  in t h e i r  n e g o t i a t i o n s  
c o n c e rn in g  th e  l a n d .  The C h ie f  on th e  o th e r  hand 
meant a n o th e r  t h i n g  a l t o g e t h e r ,  i . o . th a n k in g  th e  
m i s s io n a r i e s  f o r  p r o t e c t in g  him and h i s  peop le  a g a i n s t  
th e  Yao in v a d e r s -
There i s  in d i s p u ta b le  ev idence  t h a t  B r i t i s h
1 . C on su la r  C o u r t , B la n ty r e ,  The B r i t i s h  C e n t r a l  A fr ic a n  
G a z e t te ,  1896, p« 2 .
2 , 8 . 3 . 0 3 . P .O . 2 /7 4 7 .
r u le  in  Malawi broke the  power of h e r e d i t a r y  c h i e f s  
i n  many instances, '*"  la n d  b e in g  one o f  t h e  most im p o r t ­
a n t  back -bones  of c h i e f s T powers, i t  would be obvious 
t h a t  land  was g r e a t l y  a f f e c te d *  A p a r t  f ro m  th e  C e r t i f ­
i c a t e s  of C laim  w hich have been d is c u s s e d  e a r l i e r  
t h e r e  was the q u e s t io n  of t r e a t i e s .  The e f f e c t  of 
th e s e  t r e a t i e s  "was to  v e s t  th e  e n t i r e  s o i l d  o f  B r i t i s h
C e n t r a l  A f r ic a  in the Crown", a s  was d e c id e d  by the
2judgement o f  Judge Hunjaan on J u ly  2nd 1904.
But t h i s  f a c t  does n o t  seem to  have been 
u n d e rs to o d  by th e  c h i e f s  d u r in g  t h i s  p e r io d .  These 
t r e a t i e s  were jib i n l y  made between 1 8 9 0  and 1 8 9 3  when 
S i r  H arry  John ston  and h i s  V ice -C onsu l J * Buchanan 
a c t i v e l y  ask ed  th e  c h i e f s  to  s ig n  w hat th e  C onsul and 
h i s  V ice -C o n su l c a l l e d  t r e a t i e s . ^  B uchanan1 s t r e a t i e s  
a t  Kota Kota o b v io u s ly  exceed  th e  t r e a t y  power g r a n te d
1 . Jo h n s to n  t o  P .O . 2 .7 .8 8 ,  P.O. 84 /1883 .
2s 0 ,0*  5 2 5 /1 .  M in e ra l  R ig h ts  Case 1904.
3o C.O. 5 2 5 /4 .
4 . Jo h n s to n  to  P.O . 28 .7*91 . E.O. 89 /211 4 ; and Jo hns ton  
t o  7*7*92. -  P .O. 84 /2197 .
t o  h i m , ’*' T h is  t r a n s a c t i o n  meant th e  t r a n s f e r  of  the 
c h ie f s *  s o v e r i e g n t y  to t h e  Grown th e re b y  r e d u o ±ag the 
c h ie f s *  r i g h t s  t o  t h e s e  lan d  to  t h a t  o f  an o r d i n a r y  
c i t i z e n .  To make t h i n g s  worse th e s e  ag reem en ts  n o t  
on ly  re d u ced  th e  c h i e f  to  a c i t i z e n  of  a community b u t  
a l s o  a s u b j e c t  of a n o t h e r  s o v e r e ig n ty  nam ely ,  the  
B r i t i s h  Grown.
These ag reem en ts  make i n c r e d i b l e  r e a d i n g .
One can n o t  h e lp  b u t  be s t r u c k  by the i h l a t a n t  d i s h o n e s ty  
of soma o f  th e  B r i t i s h  o f f i c i a l s  who o b t a i n e d  them. I t
i s  t r u e  t h a t  on t h e  p a r t  o f  th e  c h i e f s  t h e y  were mainly  
m o t iv a te d  by th e  d e s i r e  f o r  peace from  th e  Poid;uguese 
a g g r e s s io n  on t h e  Southern  b o rd e r  of Malawi, where th e  
P o r tu g u ese  a rm ie s  were c o n t i n u a l l y  coming i n t o  Malawi 
t o  invade  t h e  peop le  o f  Malawi and d e c l a r e  the .a r  s u p ­
remacy and s o v e r e i g n ty  over  th e s e  p e o p le .  In  a d d i t i o n  
t h e  c h i e f s  seem to  have a c c e p te d  B r i t i s h  p r o t e c t i o n  in
1 .  O l i v e r ,  R o land ,  Sir_ Harry  Johns ton  and  t h e  Scramble 
f o r  A f r i c a . C hat to  & Windus. 1957. p .  1627
o r d e r  t o  put  an end to  the  s l a v e  t r a d e  which was becoming 
a com m erc ia l  t r a n s a c t i o n  between t h e  Arabs and  t h e  Yao
c h i e f s *  I t  would be c o r r e c t  t o  sa y  t h a t  t h e s e  c h i e f s
1had no idea of the  i m p l i c a t i o n s  o f  t h e s e  t r e a t i e s *
S h i s  can be seen f ro m  th e  f a c t  t h a t  some o f  the  c h i e f s  
s im p ly  made over a l l  so v e re ig n  r i g h t s  w i th o u t  r e s e r v a t i o n  
Pew o t h e r s  i n s e r t e d  c e r t a i n  c l a u s e s  su ch  a s  " r e s e r v i n g  
on|Ly p r o p r i e t a r y  r i g h t s  t o  the s o i l " *  While o t h e r s  
s t a t e d  "our  e x i s t i n g  v i l l a g e s  and p l a n t a t i o n s  s h a l l  
rem ain  u n d i s tu r b e d  and in  our p o sse s s io n "*  3h on ly  
t h r e e  o u t  o f  tw en ty -one  t r e a t i e s  and d e e d s ,  i s  t h e r e  
any j u d i c a t i o n  of th e  r e a d in e s s  o f  the  c h i e f s  t o  a c c e p t
1 .  Sharpe to  J o h n s to n .  3*6*31 E n c lo su re  to  P .O . ,  
7 * 7 .9 1 .  P .O. 84 /2114 .
t a x a t i o n  by the  C o lo n ia l  o ff ic ia ls ,**"  t a x a t i o n  was
reg a rd ed  a s  a  r i g h t  on ly  e x e r c i s a b l e  by th e  c h i e f
under  cus tom ary  law of Malawi, th ou gh  n o t  in  t h e  s t r i c t
sense  o f  th e  word f o r  i t  was on ly  a g i f t  on t h e  p a r t  o f
the c i t i z e n . Thus th e re  seems to  be ample j u s t i f i c a t i o n
f o r  th e  r e s i s t a n c e  by many c h i e f s  to  t h e  B r i t i s h  land
and t a x a t i o n  p o l i c i e s ,  n o t a b l y  C h ie f s  Gomani and Mponda
2a t  Bcheu and P o r t  J o h n s to n ,  r e s p e c t i v e l y  *
The la n d  s i t u a t i o n ,  which was e v e n t u a l l y  a 
cause  of  f r i c t i o n  between Europeans and A f r i c a n s ,  t o o k  
d i f f e r e n t  fo rm s ,  f o r  lan d  was owned by d i f f e r e n t  g roups  
of p e o p le ,  Thus in  the  B e r t h  th e  l a r g e s t  p a r t  o f  the  
a r e a  was owned by B r i t i s h  South  A f r i c a  Company whose 
3 i  m i l l i o n  a c r e s  was In B o r t h  Byasa D i s t r i c t  a l o n e ,  
in th e  Southern  P ro v in ce  more land was c la im ed  by 
European p l a n t e r s  by v i r t u e  of C e r t i f i c a t e s  o f  Claim,
Thus th e  l a r g e s t  c o n c e n t r a t i o n  o f  th e s e  l a n d s  was used  
f o r  n o n -A f r ic a n  a g r i c u l t u r e .  B lan  t y r e L i m b e ,  Cholo 
M lan je ,  L u j e r i  and Zomba were th e  d i s t r i c t s  most a f f e c t e d
1, She l a p  of A f r i c a  by T r e a t y .  Vol.  1, P r i n t e d  by the  
P o re ig n  O f f i c e ,  e d .  by H e r t s l e t ,  K .C .B . ,  pp .  285-291,
H.Mt S .O* 1909.
2,  I n t e r v ie w  w i th  C h ie f s  Gomani and Mponda,
3* Lord H a i l e y ,  H a t iv e  A d m i n i s t r a t i o n  in th e  B r i t i s h  
A f r ic a n  T e r r i t o r i e s .  Op. c i t » p .  17.
1by Europeans  and "by Europeans  p l a n t a t i o n s  h o l d i n g s .
D uring  th e  p e r io d  when European p l a n t e r s  s t a r t e d  making 
use o f  the  l a n d  i t  was w id e ly  f e l t  by th e  A f r ic a n  
community t h a t ,  th e  l a n d  which they  had g iv en  away, 
a s  a fo rm  of token and which th e s e  European P l a n t e r s  
were t o  make use o f ,  b u t  n o t  t o  a l i e n a t e ,  was l e g a l l y  
t a k e n  away from  them. At t h i s  same time th e  K y asa land  
Government was t r y i n g  to  impose r e s t r i c t i o n s  on th e  
European P l a n t e r  in h i s  re  3.at ion s h i p  w i t h  h i s  A f r ic a n
A par t  f rom  t h i s  sys tem  o f  o b t a i n i n g  lan d  by 
C e r t i f i c a t e s  of  C laim or p u rc h a s e ,  t h e r e  were O rd in an ces  
passed  w hich  r e g u l a r i s e d  th e  sys tem  of land  ow nersh ip  
and in  so do ing  to o k  o v e r  the  power o f  the  c h i e f  by l e g a l  
means, The most i m p o r t a n t  fo rm  o f  a c q u i s i t i o n  o f  land  
was when land  was a c q u i r e d  f o r  the  use of the  p u b l ic*
In  1907 an O rd inance  was p a ssed  empowering D i s t r i c t  
Commissioners t o  employ anyone to  e n t e r  upon and su rv ey
1* R e p o r t  on Economic Survey o f  l y a s a l a n d ,  Zombas 
Government P r i n t i n g  Departm ent ,  I960* p* 37»
2 .  K r i s  bn a mur t h y , B .S .  l a n d  and l a b o u r .  London 
Ph*D T h e s is  1964* p* 82.
3* R e p o r t  o f  the Commission A ppoin ted  to i n q u i r e  i n to  
th e  o c c u p a t io n  of lan d  in K y asa lan d  P r o t e c t o r a t e ,  
1921. CMD 10582.
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any lan d  in such  a l o c a l i t y ,  o r  t o  d i g  o r  bore  i n to
t h e  s u b - s o i l  o r  to  do a l l  o t h e r  a c t s  n e c e s s a r y  to
a s c e r t a i n  w hethe r  th e  l a n d  was u s e f u l  f o r  a p a r t i c u la r*
1
pur po se *
I f  e v e ry  D i s t r i c t  Commissioner was empowered
to  a c q u i r e  lan d  in t h i s  way, i t  would be obv ious  t h a t
a g r e a t  d e a l  o f  l a n d  would be used in ea ch  d i s t r i c t  f o r
p u b l i c  p u rp o s e s .  In a d d i t i o n  the O rd inance  d id  n o t
s t a t e  w h e th e r  in o rd e r  to a c q u i r e  such  l a n d  t h e  D i s t r i c t
Commissioner was f i r s t  t o  ap p roach  th e  C h ie f  o f  th e  a r e a
f o r  h i s  c o n s e n t .  The absence  of  the  c o n s e n t  o f  the
c h i e f  shows t h a t  he was no more o f  im portance  in  su ch
n a t t e r s .  T h is  Ord inance  empowered th e  Governor in His
M a j e s t y Js name and on His M a je s ty fs b e h a l f  he might
make and  e x e c u te ,  under  t h e  p u b l i c  s e a l ,  g r a n t s  and
d i s p o s i t i o n s  g iv in g  lan d  t o  p r i v a t e  sem i-governm ent
b o d ie s  w i th in  t h e  P r o t e c t o r a t e ,  w hich  might be g r a n t e d
o r  l a w f u l l y  d i s p o s e d  of by His Mao©sty. Such t r a n s a c t i o n s
however, had t o  be in  co n fo rm ity  e i t h e r  w i t h  some Order
2in C o u n c i l  or  some Ordinance in fo r c e  in Malawi,
A s i m i l a r  Ordinance was p a r se d  empowering
1. The A c q u i s i t i o n  o f  Land f o r  P u b l ic  P u rpo ses  O rd inance ,  
1907, S . 3 ( i ) 9 Zomba.
2, I b i d .
Government E n g in e e r s  to  approve p l a n s  s u b m i t te d  by 
R ailw ay 0 ompan ie s concern  in g  land  f  or the  i r  u s e , i f  
t h e  p la n s  were a p p r o p r i a t e .  Such a c q u i s i t i o n s  o f  
lan d  were l a w f u l  once approved  by the  Government.
In a d d i t i o n  to th e  use of l a n d  by the  R ailw ay  
Company and f o r  p u b l i c  use in the d i s t r i c t s  as  s t a t e d  
above,  t h e r e  was a q u e s t io n  of Crown la n d  which was 
a c q u i r e d  by ’' t r e a t i e s " . By th e s e  t r e a t i e s  c h i e f s  
were deemed to  have s u r r e n d e r e d  p o l i t i c a l  a u t h o r i t y  
a s  w e l l  a s  the e n t i r e  ow nersh ip  of  th e  l a n d .
I t  would be a c c u r a t e  t o  s t a t e  t h a t  once the
j u d i c i a l  power o f  the  c h i e f  was handed o v e r  t o  th e
M a g i s t r a t e s  C o u r t s  f o l lo w in g  th e  a c q u i s i t i o n  o f  lan d
by the Government and c e r t a i n  i n d i v i d u a l s  t h r o u g h
C e r t i f i c a t e s  of Claim, the  power of  the  c h i e f  was
taken  p iecem ea l  u n t i l  he was l e f t  w i t h  c e r t a i n  l e s s
d e f i n e d !  a d m i n i s t r a t i v e  powers which, were t h e  t r i a l
1
o f  minor c a s e s .  These powers were f i n a l l y  taken from  
him in  1912 when th e  o f f i c e  of P r i n c i p a l  Headman was 
i n t r o d u c e d ,  u n le s s  t h a t  P r i n c i p a l  was a l s o  a h e r e d i t a r y  
c h i e f .
J o h n s t o n Ts v iew on t h i s  s u b j e c t  was t h a t  in
1. J o h n s to n ,  H.H. B r i t i s h  C e n t r a l  A f r i c a , p .  114.
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o rd e r  t o  d e v e lo p  H y asa land  p r o p e r l y  th e  c o u n t r y  had
t o  he r u l e d  by w h i te  people but  deve loped  by In d ia n s
1and worked by b l a c k  people . This  p roposed  sys tem  
of J o h n s to n ,  which  he put  i n t o  e f f e c t  by im p o r t in g  
S ikhs  f rom  In d ia  and  b r i n g i n g  more E uropeans  i n t o  
Malawi, meant the o ve r th row  of h e r e d i t a r y  c h i e f s - 
And in a d d i t i o n  th e  people  under  deposed  c h i e f s  were 
g iven  m e n ia l  jobs w hich  c o u ld  n o t ' d e v e l o p  t h e i r  i n t e l l ­
igence  p o l i t i c a l l y  and o the rw ise*
In a d d i t i o n  to being  g iven  m e n ia l  work which 
co u ld  n o t  d e v e lo p  h i s  i n t e l l i g e n c e  th e  A f r i c a n  c i t i z e n ,  
th o u g h  u nder  a n o th e r  a u t h o r i t y ,  namely, t h a t  o f  th e  
P r i n c i p a l  Headman, was made answ erab le  in c e r t a i n  d u t i e s  
t o  h i s  new C h ie f ,  namely, t h e  European* P r i v a t e  r u l e s  
were made to  t h i s  e f f e c t ,  such  a s  t h e  r e s t r i c t i o n s  of 
c e r t a i n  Europeans  r e f u s i n g  A f r i c a n s  the  p r i v i l e g e  of 
w ear ing  European c l o t h e s  and in  a s k i n g  them to  remove 
t h e i r  f a t s  whenever a  European a p p ro ach ed .  Such e v e n ts  
though  n o t  s e r i o u s  in th e m s e lv e s ,  t h r e a t e n e d  th e  A f r ic a n  
and made him f e a r  th e  European m as te r ,  t h e r e b y  r e d u c in g  
h i s  a l l e g i a n c e  towards h i s  h e r e d i t a r y  c h i e f  a s  su c h
1. P .O .  2 /55  Joh n s to n  t o  Anderson, 1 0 th  O c to b e r ,  1893* 
Also q uo ted  in Hanna, H y a s a land and the  N o r th  E a s te r n  
R h o d e s i a , p .  2 2 7 .
f e a r  made him f e e l  t h a t  a European d e s e rv e d  more
r e s p e c t  t h a n  the  c h i e f  by the new Haw*
The view  a d o p te d  by Jo hn s ton  ( s t a t e d  on p* 8 7
above)  was made c l e a r  by H. Duff  who was t h e  Chief
S e c r e t a r y  i n  Malawi. He f u r t h e r  e x p la in e d  sa y in g
tf. *. • • I  do n o t  p r e t e n d ,  t h a t  we t o o k  charge  of
B y asa lan d  s o l e l y  or  even p r i m a r i l y  f o r  th e  b e n e f i t
of th e  n a t i v e s 8 Our f i r s t  and most n a t u r a l  c a r e  was
t o  p r o t e c t  the  i n t e r e s t s  of the B r i t i s h  S e t t l e r s  t h e r e
• • • the  n a t i v e s  of  the  c o u n t ry  th u s  tak en  o v e r  a r e  to
en jo y  the  b e n e f i t  of a s t r o n g  and humane governm ent,
and a r e  t o  p a r t i c i p a t e  in a l l  su ch  a d v a n ta g e s  o f  modgm
c i v i l i z a t i o n  a s ,  f rom  time to  t im e may be s a f e l y  ex tend ed  
1t o  them1*.
The words of B u ff  were l a t e r  p u t  i n t o  p r a c t i c e
th ro u g h  C o l l e c t o r s  d u r in g  t h e i r  own p e r io d  and D i s t r i c t
Commissioners  when th e y  a c t e d  a s  th e  c h i e f s  o f  admin i s  t -
2r a t i v e  f u n c t i o n s  of t h e i r  d i s t r i c t s ,  t h e r e b y  t a k i n g  
over  the  h e r e d i t a r y  f u n c t i o n s  o f  th e  c h i e f s *  There i s  
s u b s t a n t i a l  e v i d e n c e o t h a t  the B r i t i s h  r u l e r s  in Malawi 
u n d e r to o k  to s u p p re s s  t h e  h e r e d i t a r y  a u t h o r i t y  of c h i e f s
1. B u f f ,  H. U yasa land  Under Eore ign  Government, p .  198*
2 .  J o h n s to n ,  H .H .,  B r i t i s h  C e n t r a l  A f r ic a *  op* c i t .  
p* 153 (1897 ed-vExonT^
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o v e r  t h e i r  people® I  h i s  p o l i c y  c o n t in u e d  th ro u g h  
d i f f e r e n t  O rd in an ces  a f f e c t i n g  th e  a u t h o r i t y  o f  
h e r e d i t a r y  c h i e f s  u n t i l  the  D i s t r i c t  ( N a t i v e ) Admin­
i s t r a t i o n  O rd inan ce ,  1912, fo l lo w e d  by th o s e  of 1923 
and 1933 r e s p e c t i v e l y ,  when the  h e r e d i t a r y  a u t h o r i t y  
of th e  c h i e f s  was l e g a l l y  taken  ax/ay f rom  them* A ltho u gh  
th e  1933 O rd inance  t r i e d  to r e v iv e  t h e i r  power in s e l e c t -  
ing a h e r e d i t a r y  c h i e f  a s  N a t iv e  A u t h o r i t y  i t  d id  n o t  
i n t e n d  to  u t i l i z e  h i s  s e r v i c e s  a s  a h e r e d i t a r y  Ohief  
bu t  as a Government o f f i c i a l *
The a d m i n i s t r a t i v e  p o l i c y  r e g a r d in g  the  a u t h o r i t y  
of  h e r e d i t a r y  c h i e f s  b ro u g h t  i n t e r e s t i n g  v iews from  o t h e r  
Europeans  in  Malawi such  a s  m i s s i o n a r i e s  who had p e r s o n a l  
c o n t a c t s  w i t h  t h e s e  c h i e f s ,  fhe Kev. Donald E r a s e r  
e x p la in e d  t h a t  “th e  n a t i v e  c a n n o t  be e x p e c te d  to a p p r e c ­
i a t e  t h e  j u s t i c e  o r  power o f  an im p e rso n a l  government
» 1which zls n o t  r e p r e s e n t e d  in any known i n d i v i d u a l  *
A nother  m is s io n a ry  i n t e r e s t e d  in t h e  h e r e d i t a r y  
c h i e f  !s a u t h o r i t y  was Dr.  R o b e r t  laws o f  L i v i n g s t o n i a  
who a d v i s e d  Governor Sharp  in  many c a s e s  co n n e c ted  w i th  
th e  c h i e f s  o f  h i s  a r e a  and s u g g e s te d  p e r s o n a l  c o n t a c t
1 .  E r a s e r ,  D* ¥  inn hag a P r i m i t i v e  P e o p l e . S ee ley ,  p .  243.
1between Government and c h i e f s #  ' a m a t te r  which  E r a s e r  
had s u g g e s te d  to  S i r  H arry  Johnston® However in  r e g a r d  
to  th e  N o r th e rn  P ro v ince  where D r .  laws* M iss ion  was 
c e n t r e d  th e  G o v e rn m e n ts  problems were n o t  d i r e c t l y  
c o n c e rn in g  t h e  h e r e d i t a r y  c h i e f s  t h e r e  b u t  a g a i n s t  
th e  Arab s l a v e r ,  M lozi  who had f o r  a long t ime p e r s i s t ­
e n t l y  f o u g h t  a g a i n s t  C h ie f  Eyungu and o t h e r  N o r th e rn  
P rov in ce  l e s s e r  chiefs® T h is  c o n f l i c t  between th e  
h e r e d i t a r y  c h i e f s  and Arabs in th e  N o r th  paved th e  
way f o r  J o h n s t o n ' s  a d m i n i s t r a t i o n ,  f o r  th e  Karonga 
c h i e f s  a c c e p te d  h i s  a d m i n i s t r a t i o n  a s  a p r o t e c t i o n  
a g a i n s t  the  Arab s l a v e r  w h i le  the o t h e r  t r i b e s  su ch  
a s  th e  Longa, th e  Tumbuka and Henga a l s o  a c c e p te d  
Jo Ians ton  a s  a bu lwark  a g a i n s t  t h e i r  p o w er fu l  c h i e f s  -  
t h e  N goni  -  under whose power t h e y  had been .
Jo h n s to n  in  w r i t i n g  t o  Donald E r a s e r  abou t  
th e  Ngoni C h ie f s  o f  Msjunba s t a t e d  " . . .  t h e  Angoni 
c h i e f s  have shown th e m se lv e s  ca p ab le  of managing the  
a f f a i r s  o f  t h e i r  own c o u n t ry  w i th o u t  com p el l in g  th e  
i n t e r f e r e n c e  o f  th e  a d m i n i s t r a t i o n  of  the  P ro te c to r a te ®  
lh ay  have m a in ta in e d  a f r i e n d l y  a t t i t u d e  towards the  
E n g l i s h  and have a l lo w ed  them to  t r a v e l  and s e t t l e
1* L iv in g s to n ,  P.W., laws o f  L i v i n g s t o n i a ,  Plodder & 
S to u g h to n ,  1912, pp. 314-16 .
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1u n h in d e re d  in and th ro u g h  t h e i r  c o u n t r y " .
The s t a t e m e n t  above would he incom ple te  i f  
we d id  n o t  add  th e  r e a s o n s  which r e s u l t e d  to  such  
f r i e n d s h i p  and a c c e p ta n c e  of the  B r i t i s h  r u l e  was o n ly  
b ro u g h t  a b o u t  a f t e r  the  b i t t e r  d e f e a t  o f  the  Wgoni C h ie f s  
in 1896 by S i r  H arry  J o h n s t o n ' s  t r o o p s .  Thus in s t a t i n g  
t h a t  t h e s e  Hgoni C h ie f s  were f r i e n d l y  one has  to remember
t h a t  a s  a d e f e a t e d  community t h e r e  was no c h o ice  b u t
\
a c c e p t a n c e .
The i n t e r e s t i n g  p o in t  b ro u g h t  a b o u t  by th e
r e l a t i o n s h i p  between J o h n s t o n ' s  a d m i n i s t r a t i o n  and
M loz i  in Karonga and in  Kota*Kota was the  immediate
e s t a b l i s h m e n t  of  B r i t i s h  a d m i n i s t r a t i o n  in  th e s e  a r e a s .
The need  f o r  a l i b e r a t o r  by th e  N o r th e rn  P ro v in c e  C h ie f s
f rom  M lozi  and  t h e i r  d e s i r e  f o r  peace e x p e d i t e d  th e
s e t t i n g  up o f  B r i t i s h  a d m i n i s t r a t i o n  in Karonga* In
a d d i t i o n  t h i s  was h e lp e d  by the  good a d v ic e  of the
m i s s i o n a r i e s  s u c h  a s  F r a s e r  and Dr. law s .  But t h i s
was n o t  the  case  w i th  C e n t r a l  P ro v in c e ,  t h e r e  th e
a d m i n i s t r a t i o n  seem to  have l a d  some c o n f l i c t  w i t h  th e
2c h i e f s  and e s p e c i a l l y  w i th  Mwase o f  Kasungu. ' I t  was
1 .  F r a s e r ,  D. Winning a P r i m i t i v e  P e o p le ,  op. o i t . 
q u o t in g  J o h n s t o n ' s  l e t t e r ,  p .  239.
2 b Johnston, H.H. B r i t i s h  Central A f r i c a ,  p. 144.
n o t  u n t i l  t h e  P r i n c i p a l  Headman s h ip  sy s tem  was 
i n i t i a t e d  t h a t  the c h i e f s  of the C e n t r a l  P ro v in ce  
a c c e p t e d  to  work a s  H a t ive  A u t h o r i t i e s  u nd er  B r i t i s h  
ru le  .
As e x p la in e d  e a r l i e r  th e  deep Southern  P rov ­
ince  C h ie f s  were in a p o s i t i o n  t o  a c c e p t  B r i t i s h  r u l e  
e s p e c i a l l y  in Mian je in o rd e r  t o  a v o i d  P o r tu g u ese  
a g g r e s s i o n .  F o r t u n a t e l y  f o r  the  B r i t i s h  a d m i n i s t r a t i o n  
the  l e a d i n g  c h i e f  in Mian 3 0  “ C h ie f  Mabuka -  a c c e p te d
th e  B r i t i s h  r u l e  on c o n d i t i o n  t h a t  h i s  h e r e d i t a r y
1a u t h o r i t y  be l e f t  u n im p a i re d .
The i n f l u x  o f  th e  Sena and the  Lomwe people 
in m u l t i t u d e s  f rom  P or tuguese  E a s t  A f r i c a  where t h e y  
ran away f rom  d i c t a t o r i a l  r u l e  o f  the  P o r tu g u e se  
Government had soma e f f e c t  on the a u t h o r i t y  of he red™ 
i t a r y  c h i e f s  in Malawi, They d id  n o t  be long  to  any 
p a r t i c u l a r  c h i e f  in the a r e a s  they  s e t t l e d  and a p a r t  
f ro m  b e in g  looked  a f t e r  by th e s e  c h i e f s ,  th e y  a t t r a c t e d  
t h e  i n t e r e s t  o f  the B r i t i s h  Government in Malawi to 
lo o k  a f t e r  them a s  th e y  were under  th e  Governm ent 's  
p r o t e c t i o n .  The Governm ent 's  a c c e s s  to  them  meant
1 .  Mian3 0  D i s t r i c t  R e p o r t ,  q uo ted  in  R e p o r t  of the
Commission A ppoin ted  to  E nqu ire  i i t o  F i n a n c i a l  P o s i t i o n  
and F u r t h e r  Development of  U y asa lan d ,  p .  338.
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i n t e r f e r e n c e  w i t h  th e  i n t e r n a l  a d m i n i s t r a t i o n  of 
w hatever  c h i e f  t h e y  were u n der .  T h is  was emphasized 
Toy th e  r e g i s t r a t i o n  o f  male r e s i d e n t s  o f  n o n - n a t i v e  
o r i g i n  w hich  s t a t a d  t h a t  t h e y  were to  make d e c l a r a t i o n s  
i f  t h e y  had n o t  been exempted from  l i a b i l i t y  t o  serve  
in H y asa lan d  Government m i l i t a r y .  Once such  a d e c l a r ­
a t i o n  was made a n o n - n a t iv e  male In c lu d in g  the  A f r i c a n s
from  P o r tu g u ese  E a s t  A f r i c a  cou ld  be exempted f rom  such 
1s e r v i c e s .
Under custom ary  law su c h  male a d u l t s  th o u g h  
f rom  o u t s i d e  j u r i s d i c t i o n  co u ld  be made t o  s e rv e  once 
a c c e p te d  i n t o  such  j u r i s d i c t i o n .
The Government j u r i s d i c t i o n  over  peop le  from  
o u t s i d e  was m a n i fe s te d  in  S ec t io n  9 o f  t h e  1933 U a t iv e  
C o u r ts  O rd inance  whereby c e r t a i n  people might be exempted 
f ro m  j u r i s d i c t i o n  of n a t i v e  c o u r t s *  I t  h a s  been presumed 
t h a t  such  people  may in c lu d e  people f rom  P o r tu g u ese  E a s t  
A f r i c a .
F i n a l l y  i t  can be s t a t e d  t h a t  t a x a t i o n  which 
was imposed on the A f r ic a n  people  by th e  B r i t i s h  was 
a n o t h e r  s t r o n g  in s t r u m e n t  by which B r i t i s h  a u t h o r i t i e s
1 .  R e g i s t r a t i o n  of Male r e s i d e n t s  on n o n - n a t i v e  o r i g i n ,  
U y asa lan d  Government G a z e t t e ,  434- V ol.  XVIII*
S'o. 1 .  p .  12.
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usu rped  t h e  powers of the t r a d i t i o n a l  c h i e f s *  This  
i s  so because  i t  was n o t  p o s s ib le  d u r i n g  t h i s  p e r io d  
f o r  the  A f r ic a n  member o f  the community to  show h i s  
c o u r t e s y  t o  h i s  c h i e f ,  f o r  among the  A f r ic a n  people 
to  g ive  o r  pay something to  the  c h i e f  was a m a t te r  
of c o u r t e s y  and n o t  o b l i g a t o r y .  But  a l t h o u g h  i t  was 
n o t  o b l i g a t o r y ,  on th e  p a r t  o f  t h e  A f r i c a n ,  to g ive 
g i f t s  t o  th e  c h i e f  i t  was a m oral  d u ty  to  do so ,
(and t h u s )  was made i n t o  a l e g a l  o b l i g a t i o n  by the 
B r i t i s h  a d m i n i s t r a t i o n .
I t  i s  n o t  s u r p r i s i n g  t h e r e f o r e ,  t h a t  a l t h o u g h
t h e s e  A f r i c a n s  had a c c e p t e d  the  im p o s i t io n  o f  t a x a t i o n
on them by the B r i t i s h  a u t h o r i t i e s  t h e y  r e q u e s t e d  S i r
1H arry  Jo hn s ton  to  reduce the  r a t e  of t a x a t i o n *
A lthough  t h i s  r e q u e s t  was g r a n te d  i t  i s  
i n t e r e s t i n g  t o  n o te  t h a t  w i th in  t h r e e  y e a r s  a f t e r  th e  
im p o s i t io n  o f  t a x a t i o n  on th e  A f r ic a n  community the  
a d m i n i s t r a t i o n  was a b l e  t o  r a i s e  £l ,639*0*Od and by 
1896 t h i s  source  a lone  b ro u g h t  i n to  the  Government 
T re a s u ry  £4 ,6 95 * 0* 0„d in va lue*  T h is  o b v io u s ly  meant 
t h a t  some of the  t a x a t i o n  was paid  in k in d  a s  money was
1 .  J o h n s to n ,  H.H. B r i t i s h  C e n t r a l  A f r i c a ,  op* p i t ,  p .  110* 
2 * Ib id*  p 112*
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n o t  common t h r o u g h o u t  th e  P r o t e c t o r a t e  d u r i n g  t h i s  
e a r l y  p e r i o d .  This  h a n d ic a p  of r e c e i v i n g  t a x e s  in 
k in d  was in d eed  one o f  the r e a s o n s  why Sharpe i n s i s t e d  
t h a t  revenue from t a x e s  was n o t  f o r  the  t r a d e  r o u t e s  
o n ly ,  a s  was demanded by the  P l a n t e r s .  Hence the 
t a x e s  f rom  European p l a n t e r s  were a l s o  t o  be used
1f o r  th e  deve lopm ent  of th e  P r o t e c t o r a t e  a s  a whole .
Under the  Loca l  C o u r ts  O rd in a n ce ,  1962, 
th e  C h i e f ' s  a u t h o r i t y  over  has people  has  been f u r t h e r  
c u r t a i l e d .  His j u d i c i a l  f u n c t i o n s  have been t r a n s f e r r e d  
t o  t r a i n e d  L o ca l  C o ur ts  P r e s i d e n t s ,  who a r e  pa id  
Government o f f i c i a l s .
1 .  See K rishnam ur thy  B .S .  London Ph.D. t h e s i s  Land & 
Labour,  1964* pp. 1 4 7 -148o and see  S h a r p e ' s  
l e t t e r  to  P o r e i g n t J f f i c e ’. 16 .8*97 .  P .O . 2 /12 9 .
CHAPTER V:i 
The Law of P e r s ons
The R ole  of Male Adult
I t  has been s t a t e d  i n  P a r t  I  of t h i s  t h e s i s  t h a t
a male a d u l t  owed a l l e g i a n c e  t o  h i s  t r i b e  and* t h e r e f o r e *
t o  h i s  C h i e f .  He was ex p e c ted  t o  be c a p a b le  o f  d e fe n d in g
h i s  community when r e q u i r e d  t o  do s o .  Thus a l t h o u g h  i t
was s t a t e d  t h a t  t h e r e  were no o rg a n ise d  arm ies*  men of
any t r i b e  had t o  be on t h e  re a d y  f o r  a c t i o n  a t  a momentfs
n o t i c e .  The u s u a l  c a l l  by ”Hgomau b rough t  them t o  t h e
1C h i e f ’s p a la c e  a t  once .  R e f u s a l  t o  obey such a c a l l  
w i th o u t  r e a s o n a b l e  grounds e n t i t l e d  t h e  C h ie f  t o  have such 
a male a d u l t  put t o  death*
The ” Im pi” among th e  Ngoni t r a i n e d  t h e s e  male 
a d u l t s *  t o  be the  C h i e f ’ s guards  and of t h e i r  community. 
F u r th e r*  a l l e g i a n c e  was shown amongst t h e s e  i m p i - t r a i n e d  
w a r r i o r s  by g u a rd in g  t h e i r  C h i e f ’ s p a la c e  th ro u g h o u t  t h e i r  
p e r io d  of s e r v i c e .
Minor d u t i e s  o f  a male a d u l t  were t o  m a i n t a i n  h i s
1 .  L i v i n g s t o n e ,  David and C har le s*  The Zambesi and i t s  t r i b u t -  
a r i e s  * o p . o i t . * pp . 96 and 292.
2 .  I b i d . * p .  277.
3. I n t e r v i e w  - C h ie f  Chakhumbila .
f a m i ly  and a l l  t h o s e  under  him. But t h e r e  were d i f f e r e n c e s  i n  
r e g a r d  t o  h i s  d u ty  t o  h i s  f a m i ly ,  depending on w hether  he came 
from a m a t r i l i n e a l  or a p a t r i l i n e a l  s o c i e t y .
The s t a t u s  of male a d u l t s  was c l e a r l y  d i s t i n g u i s h a b l e  
under  B r i t i s h  r u l e .  This  was not quit© so un d e r  t h e  t r a d i t i o n a l  
sys tem  u n l e s s  t h e r e  were s l a v e s  who formed an  i n f e r i o r  c l a s s  of 
male a d u l t s  u n t i l  t h e y  were r e l e a s e d  from su ch  bondage .  One 
s h o u ld ,  however, q u a l i f y  th e  above s ta t e m e n t  i n  s a y in g  t h a t  t h e  
c l a s s  o f  th e  male a d u l t  u n d e r  t h e  t r a d i t i o n a l  sys tem  was 
u n d i s t i n g u i s h a b l e , f o r  I t  was sometimes d i s t i n g u i s h a b l e  when on© 
c o n s i d e r s  t h a t  t h e r e  were C h i e f s ,  V i l l a g e  Headmen and o r d in a r y  
male a d u l t s  below them . The main d i s t i n c t i o n ,  t h e r e f o r e ,  i s  
t h a t  u n d e r  cus tom ary  law th e y  were so d i s t i n g u i s h e d  by custom 
and a man co u ld  g e n e r a l l y  cl imb t o  t h e  h i g h e r  s o c i a l  l a d d e r  i f  
he was w i t h i n  th e  l i n e  of s u c c e s s io n  of  any im p o r ta n t  f a m i ly .
The s t a t u s  of  t h e  male a d u l t  i n  h i s  community was 
sud den ly  changed w i t h  t h e  e s t a b l i s h m e n t  of  B r i t i s h  r u l e .  Under 
t h e  B r i t i s h  r u l e  he could  c l im b t h a t  s o c i a l  l a d d e r  up t o  t h e  t o p ,  
not b ec au se  he was b o rn  w i t h i n  t h a t  f a m i ly  q u a l i f i e d  by t r a d i t i o n  
t o  d e s e rv e  a h ig h e r  s o c i a l  s t a t u s ,  b u t  r a t h e r  bec au se  he was 
t r a i n e d  f o r  i t .  Thus when th e  C i v i l  S e r v i c e  was e s t a b l i s h e d  i n  
M alawi,  t h o s e  who q u a l i f i e d  f o r  appoin tm ent  t o  t h e  S e n io r  C i v i l  
S e r v i c e  commanded r e s p e c t  I n  t h e i r  neighbourhood  whereas t h e  
t r a d i t i o x i a l  r e s p e c t  commanded by th e  C h ie f  was b ro u g h t  down.
But t h i s  was only  p o s s i b l e  i n  th e  towns.  Of t h i s  view D uff
1. See P a r t  I  on th e  d i s c u s s i o n  of male a d u l t  under  cus tom ary  
l a w .
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w ro te ;  ** . •  * In  n in e  c a se s  out of t e n  th ro u g h o u t  B r i t i s h  C e n t r a l  
A f r i c a  today# t h e  word !! c h i e f ” means r a t h e r  what t h e  
P o r tu g u ese  c a l l  a ” c a p i t a o 11 - a s o r t  of o v e r s e e r  under  
Government s u r v e i l l a n c e ;  . . .  t h e y  ( c h i e f s )  have grown 
accustomed t o  t h e  l o s s  o f  pow er .”
I n  f a c t  by 1901, some of th e  C h i e f s ,  who had 
been pow erfu l  b e f o r e  t h e  e s t a b l i s h m e n t  o f  B r i t i s h  r u l e  
had been b rou gh t  t o  mere nominal c h i e f t a i n c y  and were no t  
f e l t  t o  be o f  any t h r e a t  t o  th e  a d m i n i s t r a t i o n .
The dem oting  o f  t h e s e  pow erfu l  c h i e f s  was done,  
not on ly  by t h e  European  p l a n t e r s ,  b u t  a l s o  by th e  a u t h o r ­
i t i e s  i n  t h e  a d m i n i s t r a t i o n  and i t  was no t  s u r p r i s i n g  
when, i n  1904, i t  was r e p o r t e d  by H.M. Commissioner A l f r e d
Sharp  t h a t  C h ie f  Mwasi had been  re d u c e d  to  a mere nominal
2C h ie f  and t h a t  I t  was easy  t o  d e a l  w i th  him under  h i s  
new s t a t u s .
The id e a  of  dem oting  pow erfu l  c h i e f s  such as Mwasi was 
^necessary b ecau se  of  t h e  w e a l th  of  t h e i r  a r e a s  and I t  was th u s
1 .  D u f f ,  R . L . , Hyasaland under  F o r e ig n  O f f i c e , op. o l t . , p .  193.
2 .  F . O .  2 /8 6 6 .
not su rpr is ing  tha t  Mwasi should have been attacked and 
expected to  surrender, as the Commissioner himself s ta ted  
Mwasifs area was ,lr ic h  in  c a t t l e  and ivory1 .
Under t h e  B r i t i s h  r u l e  th e  c l a s s e s  o f  male a d u l t  
f e l l  i n t o  t h r e e  main c a t e g o r i e s .  The f i r s t  group was 
t h a t  o f  t h e  male a d u l t s  whose s t a t u s  was not a l t e r e d ,  hut 
remained th e  same as under  cus tom ary  law .  T his  was so 
b ecau se  he rem ained  i n  th e  v i l l a g e  and d id  t h e  same work 
as  under  cus tom ary  law . While i n  h i s  v i l l a g e ,  under  h i s  
h e r e d i t a r y  c h i e f ,  h i s  d u t i e s  towards  t h a t  c h i e f  rem ained  
unchanged .  T h i s ,  of  c o u r s e ,  could  only  he so  i f  he was 
not  a f f e c t e d  hy t h e  1912 D i s t r i c t  (N a t iv e )  A d m i n i s t r a t i o n  
O rd inance ,  whereby he might be cut  o f f  from h i s  o r i g i n a l  
a r e a  t o  a n o th e r  a r e a  where t h e  P r i n c i p a l  Headman was not 
h i s  h e r e d i t a r y  C h i e f .  A lthough  t h i s  male a d u l t  remained 
home, he may have been  in f l u e n c e d  by m i s s i o n a r y  e d u c a t io n .  
Again  th e  c o n s t a n t  movement o f  t r i b e s  d u r i n g  t h i s  p e r io d  
meant m e e t in g  s t r a n g e r s  from o u t s id e  h i s  v i l l a g e  which 
i n f l u e n c e d  h i s  o b l i g a t i o n  tow ards  h i s  own C h i e f .
1 . I b i d . , F.O. 2 /8 6 6 .
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This  depended on what ty p e  o f  peop le  he mixed w i t h ,  th u s  
i f  he met peop le  who were l o y a l  t o  t h e i r  own C h i e f ,  h i s  
a t t i t u d e  was not a f f e c t e d .  But i f  t h e  peo p le  he met 
were th o s e  from e i t h e r  a c h i e f l e s s  community or b ecau se  
t h e y  were w i th o u t  a c h i e f ,  f o r  some r e a s o n  such  as th o se  
who had b ee n  p laced  under  a P r i n c i p a l  Headman f o r  a 
lo n g  t im e  and whose P r i n c i p a l  Headman was not  t h e i r  
o r i g i n a l  c h i e f .  I n  such a ca se  he would h i m s e l f  p r e f e r  
t o  be w i th o u t  a h e r e d i t a r y  c h i e f  depend ing  on w hether  
t h i s  more advan tageous  t o  him.
Both th e  m i s s io n a r y  i n f l u e n c e  and t h a t  o f  th e  
s t r a n g e r s  he lp ed  him t o  be aware of t h i n g s  beyond h i s  
v i l l a g e .  The f a c t  t h a t  t h e  m i s s io n a r y  t e a c h e r s  t a u g h t  
male a d u l t s  I n  t h e i r  com m unit ie s ,  h e lp ed  t h e s e  male 
a d u l t s  t o  r e t a i n  t h e i r  c u l t u r a l  v a lu e s  o f  t h e i r  commun­
i t i e s .  I t  a l s o  h e lp e d  them t o  look  up  t o  t h e i r  C h ie f  
as t h e  head of t h e i r  community, f o r  t h e  m i s s i o n a r i e s  d e a l t  
w i th  th e  h e r e d i t a r y  c h i e f s  wherever t h e y  were e s t a b l i s h e d  as
heads  of thes© co m m u n i t ie s . They r e c e iv e d  t h e  r i g h t  of 
u s i n g  th e  p l o t s  f o r  b u i l d i n g  t h e i r  s c h o o ls  from t h e s e  
c h i e f s .
I t  i s  o b v io u s ,  however,  t h a t  as  t h e s e  male a d u l t s  
were i n  c o n s t a n t  c o n ta c t  w i t h  t h e s e  m i s s i o n a r i e s  i n  th e  
v i l l a g e s ,  t h e y  would be i n f l u e n c e d  by C h r i s t i a n  p h i l o s o ­
phy. Thus I f  he was c o n v e r te d  t o  C h r i s t i a n i t y  i t  would 
be obvious t h a t  he cou ld  not p r a c t i s e  polygamy, a l t h o u g h  
he had ,  b e f o r e  h i s  c o n v e r s io n ,  b e l i e v e d  i n  such  a system 
of  m a r r i a g e .  However, i t  shou ld  be q u a l i f i e d  t h a t  t h e  
1902 N a t iv e  M arr iag e  Ordinance s t a t e d  t h a t  “ n a t i v e s 1* 
m a r ry in g  u n d e r  C h r i s t i a n  r i t e s  r e t a i n e d  t h e i r  cus tom ary  
r i g h t s  and t h a t  such r i g h t s  were not a f f e c t e d  by th e  
N a t iv e  M arr iag e  ( C h r i s t i a n  R i t e s )  O rd in an ce .  H is  
a t t i t u d e  tow ards  h i s  immediate f a m i ly ,  how ever ,  was 
a f f e c t e d ,  f o r  he s t i l l  remained th e  f a t h e r  and head of 
h i s  Immediate f a m i l y .  But t h i s  depended on w hethe r  he 
came from a m a t r i l i n e a l  or a p a t r i l i n e a l  t r i b e .
The second group o f  male a d u l t s  was t h a t  which 
l e f t  t h e  v i l l a g e  t o  work e lsew h ere  t e m p o r a r i l y  w i t h i n  
t h e  P r o t e c t o r a t e .  The male a d u l t  i n  t h i s  group was
1 .  The N a t iv e  M arr iag e  ( C h r i s t i a n  R i t e s ) O rd in a n ce ,  1902.
engaged i n  more advanced a c t i v i t i e s  which h i s  immediate
t r i b e  cou ld  not have o f f e r e d  him. The e a r l y  a c t i v i t i e s
i n  which he was engaged were under  t h e  e a r l y  m i s s i o n a r i e s .
At th i s  point i t  is  necessary to d is t inguish  missionary
i n f l u e n c e  over d i f f e r e n t  c l a s s e s  of male a d u l t s .  Thus
th e  m i s s io n a r y  working i n  a v i l l a g e ,  a t  a m i s s i o n
s c h o o l ,  d id  not  have a s u b s t a n t i a l  e f f e c t  on th e  members
of t h a t  v i l l a g e .  T h e r e f o r e ,  he d id  no t  change th e
cus tom ary  o b l i g a t i o n  of t h e  male a d u l t  and o th e r  members
of t h e  community tow ards  t h e i r  law and cus tom . The male
a d u l t  who worked f o r  m i s s i o n a r i e s  i n  th e  m i s s i o n  s t a t i o n s ,
on th e  o th e r  h an d ,  was u nder  complete  c o n t r o l  of h i s
em p lo y e rs .  Such a male a d u l t  was engaged a s  a t e a c h e r ,
a cook, a m i n i s t e r  and sometimes as an  I n t e r p r e t e r .
These male a d u l t s  l i v e d  on th e  m is s io n  s t a t i o n s  and
1made t h e s e  s t a t i o n s  t h e i r  tem p o ra ry  homes.
Among th e  e a r l y  male a d u l t s  t o  be I n f lu e n c e d  by 
m i s s io n a r y  employers was Jo h n  Chilembwe who,,, a f t e r  h av in g
1 .  K r ish n am u r th y ,  B . S . ,  Band & Labour ,  Ph.D. T h e s i s ,  1964, p . 63. 
Q u o t in g  D r .  Laws D ia ry  and J o u r n a l  of L iv in g s to n e  M is s io n ,  
1875-6 .
2 5 8 .
worked f o r  t h e  m i s s io n a r y  Jo se p h  Booth ,  accompanied h i s  
employer t o  America where he was t r a i n e d  as  a c le rgym an .
I t  was t h i s  m i s s io n a r y  i n f l u e n c e  which changed th e  whole 
o u t lo o k  of  Chilembwe tow ards  h i s  community and made him 
f e e l  t h a t  t h e  C h i e f ’s power was not s t r o n g  enough t o  
s u p p re s s  th e  I n f l u e n c e  o f  f o r e i g n  r u l e  and t h e r e b y  to o k  
over t h i s  power o f  t h e  C h ie f  h i m s e l f .
As t h e s e  male a d u l t s  l i v e d  on th e  m i s s io n  
s t a t i o n s  w i th  t h e i r  f a m i l i e s  under  th e  p r o t e c t i o n  of 
th e  m i s s i o n a r i e s ,  i t  i s  obvious t h a t  t h e  m i s s io n a r y  
I n f l u e n c e  on th e  A f r i c a n  community would a f f e c t  t h e i r  
cus tom ary  law . The m i s s i o n a r i e s  f e l t  i t  t h e i r  d u ty  t o  
govern  no t  on ly  th e  s o c i a l  l i v e s  of t h e  A f r i c a n  commun­
i t y  un der  them , bu t  a l s o  t h e i r  l e g a l  r e l a t i o n s h i p s .
L i t  I s  perhaps  im p o r ta n t  t o  s t a t e  t h a t  some of th e  
a c t i v i t i e s  of  t h e  m i s s i o n a r i e s  i n  t h e i r  s t a t i o n s . ]  I t  i s
t r u e  t o  s t a t e  t h a t  though  th e  m i s s i o n a r i e s  were th e  f i r s t  
t o  s e t t l e  i n  Malawi and t h e r e b y  d e a l t  d i r e c t l y  w i th  t h e  
A f r ic a n s  b e f o r e  t h e  e s t a b l i s h m e n t  of B r i t i s h  Rule* t h e y  
were not  a l low ed  t o  d e a l  w i th  t h e  cus tom ary  laws of th e  
A f r i c a n  people* The d e c l i n e  of th e  t r i b a l  i n s t i t u t i o n s  
was p a r t l y  due t o  t r i b a l  wars* I n c lu d in g  t h e  a c t i v i t i e s  
of European t r a d e r s  and l a t e r  by B r i t i s h  a d m i n i s t r a t i o n  
by p a s s in g  Ord inances  which a b o l i s h e d *  m o d i f ie d  cr r e s t r i c t e d  
c e r t a i n  cus tom ary  laws* But m i s s i o n a r i e s  do not seem t o  
have p layed  an  im p o r tan t  r o l e  i n  t h e  d e c l i n e  of t h e  
cus tom ary  laws of t h e s e  peop le  except  In  m a r r i a g e « But 
even h e re  th e  C h r i s t i a n  m a r r ia g e  r u l e r s  on ly  a f f e c t e d  
t h o s e  members who d e s i r e d  t o  be members of C h r i s t i a n  
d enom ina t ions  b u t  d id  not a f f e c t  th o s e  who d id  not a c c e p t  
t h e  r u l e r s  of C h r i s t i a n  t e a c h in g s  . Thus* whereas  th e  
B r i t i s h  a d m i n i s t r a t i o n  made laws which had t o  be a c c e p te d  
by A f r i c a n  members by law, i t  was not t h e  c a s e  w i th  th e
o
r u l e s  of C h r i s t i a n i t y *  These f o r c e s  g r e a t l y  weakened t h e  
f a m i ly  and t r i b a l  t i e s  of th e  Malawi p e o p le .
The e a r l y  i n t e r v e n t i o n  of t h e  m i s s i o n a r i e s  on 
cus tom ary  laws and t r i b a l  wars ap p ea r  t o  have been  m o t iv a te d  
by sympathy f o r  t h o s e  overcome by t h e i r  fe llow-men*
1C o n s tan t  i n t e r v e n t i o n  m s  made by David L iv in g s to n e
and l a t e r  by o th e r  m i s s i o n a r i e s ,  e s p e c i a l l y  t h e  members of 
2t h e  U.M.C.A.
The U.M.C.A. was i n  t h i s  m a t t e r  f i r s t  le d  by B ishop 
Mackenzie who o f t e n  i n t e r v e n e d  on b e h a l f  o f  d e f e n c e l e s s  
groups and s l a v e s  c a p tu r e d  by more pow erfu l  t r i b e s .  On 
t h e  q u e s t i o n  o f  u s i n g  f o r c e ,  B ishop  Mackenzie w ro te ;  ”1 
ought t o  say  a word about  t h e  p r i n c i p l e  of u s i n g  f o r c e  and 
even f i r i n g  i t  n e c e s s a r y  upon t h e  c a p t i v e s  of  t h e s e  poor 
c r e a t u r e s ,  i n  o rd e r  t o  f r e e  them . The o b j e c t i o n  l a y  c h i e f l y  
i n  t h i s : ,  t h a t  h av in g  been  s e n t  out t o  t h i s  c o u n t r y  t o  b r i n g  
b l e s s i n g s  and p ea ce ,  X cou ld  not r e c o n c i l e  m y s e l f  t o  k i l l  
them even i n  s e l f - d e f e n c e  and I  s t i l l  t h i n k  t h a t  i f  by any 
p o s s i b i l i t y  t h e  i n h a b i t a n t s  of  t h i s  land  sh o u ld  a t t a c k  us 
t o  d r i v e  us  away or t o  rob  u s ,  we ought not t o  k i l l  t h e m .u
L iv in g s to n e  commented on th e  m i s s i o n a r y  i n t e r v e n t ­
io n  t h a t  ,f . . .  th o s e  who know b e s t  t h e  p e c u l i a r  c i r c u m s ta n c e s  
and t h e  l o v i n g  t h i s  g o o d -h e a r te d  man, w i l l  blame him l e a s t . !t
1 .  L i v i n g s t o n e ,  David and C h a r l e s ,  The N a r r a t i v e  of E x p e d i t i o n
t o  t h e  Zambezi and i t s  T r i b u t a r i a s  , opT" cTt"\ , p . 35b .
2 .  Rowley, H . ,  Twenty Years  i n  C e n t r a l  A f r i c a , op. c i t . , p .  33.
3.  C oupland ,  R . ,  Wi t h  K i rk  on t h e  Zambezi,  Oxford U n i v e r s i t y  
P r e s s ,  p . 197.
4 .  L i v i n g s t o n e ,  David and C h a r l e s ,  The N a r r a t i v e  of  E x p e d i t io n
t o  t h e  Zambezi and i t s  T r i b u t a r i e s ,  op. c i t . ,  p .  4l6T~" '
The m is s io n a r y  view on t h i s  s u b j e c t  was w ide ly  
a c c e p te d  by o th e r  m i s s i o n a r i e s  i n  Malawi, Hence i t  i s  
not s u r p r i s i n g  t h a t  D r ,  R ober t  Laws should  a l s o  have 
s u p p o r ted  such  a c t i v i t i e s  when he w ro te ;  1 . • ♦ While we 
do not depend f o r  our s a f e t y  on S n id e r  r i f l e s  bu t  on Him who 
h o ld s  us  i n  H is  hand,  i t  w i l l  not do t o  l e t  t h e s e  peop le  
do as th e y  t h i n k  f i t .  F o r  i n  t h a t  ca se  p r o p e r t y  and l i f e  
i t s e l f  would not be s e c u r e .  . . .  I t  i s  a d i f f i c u l t  q u e s t ­
i o n  because  t h e  n a t i v e s  r e q u i r e  t o  be d e a l t  w i th  a f i r m ­
ness which t o  th o se  a t  home would seem h a r s h  and t h e r e  i s  
a lways i n  o n e ' s  b r e a s t  a s t r i f e  between j u s t i c e  and f o r ­
g i v e n e s s .  . . . H^
D u f f ,  L .H . ,  f e l t  t h a t  t o  p u n ish  A f r i c a n s  s e v e r e l y  
was, i n  h is  o p in io n ,  i n d i s p e n s a b l e  among p r i m i t i v e  people
and added ;  11 . . .  l e g i s l a t i v e  r e t r i b u t i o n  (among t h e  p r i m i t -
2
iv e  peop le )  i s  of n e c e s s i t y  e x c e p t i o n a l l y  s e v e r e , 11 To t h i s  
view of D u f f ,  MacDonald had s t a t e d  e a r l i e r  on t h a t  f l o g g i n g  
o f  A f r i c a n s  by t h e  m i s s i o n a r i e s  was a m i ld e r  c h a s t i s e ­
ment t h a n  he ( t h e  A f r i c a n )  would have had from h is  
countrymen.**
The f a c t  was t h a t  t h e r e  was no p o l i c e  t o  su p p ress
1 .  Quoted by P.W. L iv in g s to n e  i n  l*Laws of  L i v i n g s t o n e 1* Hodder 
and S to u g h to n ,  1912, p .  123.
2 .  D u f f , L .H . ,  Nyasa land  under  t h e  F o r e ig n  O f f i c e , op. c i t . , 
p . 345 .
3 . MacDonald, D u f f ,  A f r i c a n a ,  V o l .  I I ,  op. c i t . ,  p .  43.
v i o l e n t  a c t s  of o th e r  s o c i a l  groups who sometimes came 
from T e te  Por tugue  Eas t  A f r i c a  and s l a v e - t r a d e s  made i t  
n e c e s s a r y  f o r  t h e  m i s s i o n a r i e s  t o  i n t e r v e n e  and pu n ish  th e  
w rongdoers ;  and indeed  as a form of d i s c i p l i n e  i t  was 
sometimes n e c e s s a r y  f o r  t h e  m i s s i o n a r i e s  t o  p u n ish  th o s e  
w i th  whom t h e y  worked , c o n s i d e r i n g  t h a t  a t  t h i s  t im e t h e y  
were no t  under  t h e  a u t h o r i t y  of t h e i r  h e r e d i t a r y  C h i e f s ,  
h av ing  moved t o  t h e  m is s io n  s t a t i o n s .  Hence t h e  a d o p t io n  
of f l o g g i n g  by them as  a form o f  d i s c i p l i n e  co u ld  not  be 
emphasised t h i s  b e in g  a form of punishment known t o  t h e  
m i s s i o n a r i e s .
But t h i s  system  of punishment was not f a v o u r a b ly  
r e c e i v e d  by t h e  home m i s s i o n a r i e s  i n  Great  B r i t a i n  and when 
t h e  news o f  a m i s s io n a r y  e x e c u t io n  a t  B l a n t y r e  of  an 
A f r i c a n  -(Manga of C h ie f  Kapeni v i l l a g e  i n  B l a n t y r e ,  who 
was a l l e g e d  t o  have murdered an  A f r i c a n  woman a t  t h e  m i s s io n  
s t a t i o n , p r e a c h e d  t h e  Home M iss ion  i n  S c o t l a n d ,  t h e  Home 
M iss io n  s e n t  t h e  fo l lo w in g  m essage;  nYou must always keep  
in  view t h e  f a c t  t h a t  you a r e  l a b o u r in g  t o  found and b u i l d  
up a C h r i s t i a n  Church and a r e  not l a y i n g  t h e  f o u n d a t io n  of 
a B r i t i s h  Colony or of a s m a l l  S t a t e , . .  C a r e f u l l y  avo id  
any t e m p t a t i o n  t o  a c t  as  Judges or r u l e r s  i n  t h e  l a n d .  Let
1, Coupland ,  R . ,  W ith  K irk  on t h e  Zamb e z i , op. c i t . ,  p .  197,
263.
i t  be p e r f e c t l y  and e x t e n s i v e l y  u n d e r s to o d  t h a t  you w i l l  
t a k e  no p a r t  i n  n a t i v e  q u a r r e l s . tf
C o n s id e r in g  t h a t  t h e  system of e x e c u t io n  ad o p ted  
by th e  m i s s i o n a r i e s  had been  i n  u se  among t h e  Malawi 
s o c i e t i e s  and c o n s i d e r i n g  a l s o  t h a t  u s u a l l y  t h e r e  were 
H e r e d i t a r y  C h ie fs  near  th e  m is s io n  s t a t i o n s ,  i t  would ap p ear  
t h a t  t h e  Home M is s io n a ry  r e s t r i c t i o n s  on t h e  m i s s i o n a r i e s  1 
system of  punishment i n  Malawi were t o  be commanded. But 
i t  was not u n t i l  t h e  B r i t i s h  A d m i n i s t r a t i o n  was e s t a b l i s h e d  
i n  Malawi i n  1890 t h a t  t h e  system of pun ishm en t ,  law and 
o rde r  was s e t t l e d  t o  some e x t e n t ,  as t h e s e  f u n c t i o n s  were 
t a k e n  over by t h e  M a g i s t r a t e s  and C o l l e c t o r s .
W i th in  t h i s  second group which worked w i t h i n  t h e  
P r o t e c t o r a t e ,  t h e r e  was a n o th e r  group whose s t a t u s  as  a 
member o f  a t r i b a l  community had been  s u b s t a n t i a l l y  a f f e c t e d .  
This  was t h e  group o f  male a d u l t s  working and l i v i n g  on 
p r i v a t e  e s t a t e s .  The male a d u l t s  on t h e s e  e s t a t e s  were 
d i r e c t l y  u nd e r  t h e  new head of t h e i r  new community, namely 
th e  E uropean  l a n d l o r d  of a p a r t i c u l a r  e s t a t e .  A l though  
t h i s  new l a n d l o r d  had power over t h e  peop le  u n d e r  him, he
1 .  Hannah, A . J . ,  The B eg inn ings  of N yasaland and North  E a s t e r n  
R h o d es ia  (Oxford U n i v e r s i t y  P r e s s ,  1956, p .  4 1 ) .  Q u o t ing  
t h e  su p p lem en ta ry  i n s t r u c t i o n s  r e p ro d u ced  i n  Mins. C. of S .  
F o r .  M is s .  Comm., 13 th  J u l y ,  1881.
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had v e r y  l i t t l e  knowledge of t h e i r  law and custom . D isp u te s
among such male a d u l t s  were s e t t l e d  by th e  head tfc a p i t a o n ,
who has b een  d e f in e d  as any A f r i c a n  h o l d i n g  t h e  h i g h e s t  pos t
1on t h e  e s t a t e ,  b u t  whose post  was lower t h a n  t h a t  o f  the  
lo w es t  European on t h a t  e s t a t e .  A lthough he cou ld  s e t t l e  
t h e s e  d i s p u t e s ,  he cou ld  only  do so  among male a d u l t s  
and on ly  i n  c o n n e c t io n  w i th  t h e i r  work on t h e  e s t a t e .  But 
he cou ld  not s e t t l e  t h e i r  fam ily  m a t t e r s  o c c u r r i n g  betw een  
th e  male a d u l t  and h i s  w ife  or f a m i ly .  This  was so because  
he was not  q u a l i f i e d  t o  do so under  cus tom ary  law . The 
problem of f a m i ly  d i s p u t e s  among A f r ic a n s  on th e  t e a  e s t a t e s  
was a m a t t e r  of concern  t o  t h e s e  f a m i l i e s ,  e s p e c i a l l y  i f  
t h e i r  v i l l a g e s  had been  moved t o  a d i s t a n t  s i t e  from th e  
t e a  e s t a t e .  When such v i l l a g e s  were moved t o  where th e  
t e a  e s t a t e s  were e s t a b l i s h e d ,  w i t h i n  t h e i r  a r e a s ,  t h e  
C h ie f  of  such v i l l a g e s  moved seldom t o g e t h e r  w i th  t h e i r  
p e o p le .  Hence th o s e  c i t i z e n s  who were l e f t  on t h e  t e a  
e s t a t e s  o f t e n  l o s t  c o n t a c t  w i th  such c h i e f s .
V ar io u s  O rdinances  were passed  t o  r e g u l a t e  th e  
r e l a t i o n s h i p  between  t h e  European p l a n t e r s  and t h e i r
1 .  I n t e r v i e w ,  -  B. Kadango -  o f  G h i l a d z u lo ,
2 .  R ep o r t  o f  t h e  Commission Appointed  t o  E nq u ire  i n t o  F i n a n c i a l  
P o s i t i o n ,  op. c i t . ,  p .  36.
t e n a n t s .  I n  some c a se s  t h e  Ordinances h e lp ed  t o  s o lv e  
c e r t a i n  d i f f i c u l t i e s .  But not a l l  d i f f i c u l t i e s  were 
s o lv e d ,  e s p e c i a l l y  th o s e  r e l a t i n g  t o  th e  s e t t l e m e n t  of 
t h e  t e n a n t s 1 dom estic  d i s p u t e s .  These d i f f i c u l t i e s  were 
m a in ly  due t o  th e  r e f u s a l  o f  t h e  European p l a n t e r s  t o  
a c c e p t  t h e  sys tem  of  P r i n c i p a l  Headmanship on t h e i r  e s t a t e s  
The 'European p l a n t e r s  f e l t  t h a t  t h e  e x t e n s i o n  of  such a 
system  would i n t e r f e r e  w i th  th e  management o f  l a b o u r  on 
t h e i r  e s t a t e s .
The r e f u s a l  of t h e  European p l a n t e r s  t o  ac cep t  
P r i n c i p a l  Headmen on t h e i r  e s t a t e s  made t h e  p o s i t i o n  worse 
f o r  t h e  A f r i c a n  t e n a n t s ,  as  t h e  P r i n c i p a l  Headman though  
not o f t e n  h e r e d i t a r y  Headman was a b l e  t o  s e t t l e  d i s p u t e s  
wherever  he was e s t a b l i s h e d .  This was so  b e c a u s e  he was 
c o n v e r s a n t  w i th  t h e  cus tom ary  law of o th e r  A f r i c a n  communlt 
i e s  and was a b l e  t o  s e t t l e  t h e i r  d i s p u t e s .
The problem f a c i n g  th e  A f r ic a n s  on th e  t e a  e s t a t e s  
was known t o  t h e  Government a u t h o r i t i e s .  To avo id  f u r t h e r  
d i f f i c u l t i e s  a r i s i n g  between  th e  European p l a n t e r s  and 
t h e i r  A f r i c a n  t e n a n t s ,  a c l a u s e  was I n s e r t e d  i n  t h e  C e r t ­
i f i c a t e s  of Claim t h a t  no n a t i v e  v i l l a g e  or p l a n t a t i o n  
which e x i s t e d  a t  t h e  d a te  of t h a t  c l a im  shou ld  be removed
w ith o u t  t h e  c o n s e n t  o f  Her M a j e s t y fs C om m iss ioner . This 
c l a u s e ,  however ,  gave no b e t t e r  p r o t e c t i o n  t o  the  A f r i c a n  
t e n a n t s  on th e  e s t a t e s ,  i n  t h a t  once t h e  r e q u i s i t e  consen t  
was g iv e n ,  such  v i l l a g e s  merged i n t o  th e  European  e s t a t e  
and be longed  t o  him.
V i l l a g e  headmen or C h ie fs  who b e lo n g ed  t o  t h o s e
a r e a s  had no power over t h e i r  members. Some of  such
v i l l a g e  headmen moved t o  an o th e r  s i t e .  I n  do ing  so t h e y  
l o s t  t h e i r  power c o m p le te ly  over t h e i r  p e o p l e .  I n  a d d i t ­
i o n ,  th o s e  who l e f t  such a r e a s  l o s t  t h e  p r o t e c t i o n  of  t h e
c l a u s e ,  as  t h e  c l a u s e  p r o t e c t e d  them on ly  w h i l e  i n  o cc u p a t -  
1i o n .
Under cus tom ary  law* o c c u p a t io n  was no t  t h e  s o l e
e n t i t l e m e n t  f o r  t h e  u se  of l a n d ,  i n  t h a t  even a f t e r  a
member o f  a community had l e f t  i t ,  he was e n t i t l e d  t o
2r e c l a i m  t h e  u s e  of t h a t  land  on r e t u r n .
The system  of n a t i v e  t e n a n c y  e n t i t l e d  t h e  t e n a n t s
t o  rem a in  on t h e  e s t a t e s  as  lo n g  as t h e y  p a id  fo u r  s h i l l i n g s
3
r e n t  per  annum. L a t e r ,  t h e  European © s ta te  owners i n s i s t e d  
on r e c e i v i n g  s e r v i c e s  i n s t e a d  of th e  r e n t ;  t h i s  was, 
however,  made i l l e g a l  by th e  1917 N a t ive  Lands ( P r i v a t e
1. I b i d . , p . 8 .
2 .  I n t e r v i e w ,  C h ie f s  Mabuka and G-omani.
3. Sharpe to  P.O. 1 9 . 5 . 0 2 .  P.O. 2 /6 0 6 .
E s t a t e s )  Ordinance* Once t h e  r e n t  was p a i d ,  t h e  t e n a n t
was a l low ed  to  grow c ro ps  and m a in t a in  h i s  f a m i ly  on th e
e s t a t e *  E v i c t i o n  un der  t h e  Ordinance was p o s s i b l e  on ly
1a f t e r  s i x  m o n th s 1 n o t i c e  t o  t h e  t e n a n t .
The payment o f  t h e  f o u r  s h i l l i n g s  r e n t  per annum 
had some e f f e c t  on th e  male a d u l t  towards  h i s  cus tom ary  
law . Under cus to m ary  law he was not o b l ig e d  t o  pay r e n t  
t o  t h e  O h ie f  f o r  t h e  u s e  o f  land  used  f o r  b u i l d i n g  houses  
f o r  h i s  w ife  or wives a n d /o r  f o r  c u l t i v a t i o n .  I f  he made 
any  g i f t  t o  t h e  O h ie f ,  u s u a l l y  d u r in g  h a r v e s t  p e r i o d ,  
t h i s  was not an  o b l i g a t o r y  m a t t e r  tow ards  h i s  C h i e f ,  f o r  
he did  so m ere ly  as a s ig n  o f  c o u r t e s y .
Now under  t h e  B r i t i s h  r u l e ,  i t  was n e c e s s a r y  f o r  
him t o  pay r e n t  f o r  t h e  u s e  of  l a n d ,  as  was done on t h e
Q
e s t a t e s  and e l s e w h e re .  This  meant i n  f a c t  t h a t  one could 
l i v e  u nd e r  t h e  new l o r d  w i th o u t  any cus tom ary  t i e s  and 
o b l i g a t i o n s ,  b u t  by  v i r t u e  of money pa id  t o  a l o r d  t o  whom 
he owed no a l l e g i a n c e .  This  r e f l e c t e d  h i s  own a l l e g i a n c e s ,  
which by custom he owed t o  h i s  h e r e d i t a r y  C h ie f  whom he 
d id  not now need ,  as  he was no lo n g e r  u n der  him and th e r e b y
1 .  R ep o r t  o f  t h e  Commission Appointed  t o  E n q u i re  i n t o  F i n a n c i a l  
P o s i t i o n  of N y asa land ,  op. c i t . , p .  9 .
2 .  Sharpe  t o  P .O .  2 3 .9 .1 9 0 3 ,  P .O . 403 /336 .
l o s t  h i s  r e s p e c t  f o r  t h e  C h i e f .  The man whom he now had 
t o  r e s p e c t  was th e  l a n d l o r d ,  i . e .  t h e  European p l a n t e r ,  
not  only  bec au se  of t h e  u se  of t h e  l a n d ,  b u t  a l s o  f o r  h i s  
employment .
I t  i s  i n t e r e s t i n g  t o  no te  t h a t  t h e  s t a t u s  of  women 
on t h e  t e a  e s t a t e s  was not as s u b s t a n t i a l l y  a f f e c t e d  as  
t h a t  o f  t h e  male a d u l t . Th is  was so b ec au se  t h e  women 
were d i r e c t l y  under  t h e i r  hu sb and s .  The d i r e c t  o f f i c i a l  
c o n t a c t s  which such  women would have w i th  t h e i r  G h ie fs  
was when t h e y  were t o  s e t t l e  d i s p u t e s ,  e i t h e r  w i th  o th e r  
members o f  t h e  community or w i th  t h e i r  h u sb a n d s .  But most 
d i s p u t e s  w i th  t h e i r  husbands were s e t t l e d  by t h e i r  
nankhoswen and most o f  t h e s e  ankhoswe were male a d u l t s  
and t h e s e  were t h e  peop le  whose problem we have d i s c u s s e d  
a b o v e .
I t  i s  n e c e s s a r y  t o  add t h a t  t h e  a t t i t u d e s  of t h e  
male a d u l t  tow ards  h i s  customs d id  not  a f f e c t  h i s  o b l i g a t -  
i o n  tow ards  h i s  a f f i n i t y  t o  t h e  same e x te n t  as  I t  d id  
tow ards  h i s  c h i e f ,  u n l e s s  such c h i e f  was a l s o  h i s  a f f i n i t y .  
Thus t h e  mere movement o f  t h e  t r i b e s  d u r in g  t h i s  p e r io d  
d id  not a f f e c t  t h e i r  u s u a l  c o n t a c t s  w i th  each  o th e r  where 
t h e y  were r e l a t e d .
The l a s t  group o f  t h e  male a d u l t  t o  be a f f e c t e d
under  t h e  B r i t i s h  r u l e  was t h a t  which m ig ra te d  t o  South
A f r i c a  and S o u th e rn  R h o d e s ia .  There t h e y  worked a s  l a b o u r -
e r s  i n  th e  m i n e s .
The q u e s t i o n  o f  m i g r a t i o n  had been  a m a t t e r  of
co nce rn  t o  th e  Government i n  i t s  i n i t i a l  d a y s .^  As e a r l y
as 1889 over one thousand  A f r ic a n s  had a p p l i e d  f o r  and
r e c e i v e d  p asse s  t o  go and work i n  M ashona land , i n  S o u th e rn
2R h o d es ia  from where t h e y  found t h e i r  way t o  S ou th  A f r i c a .
The inducement f o r  go ing  t h e r e  was t o  o b t a i n  h ig h e r  wages 
t h a n  th e y  cou ld  r e c e i v e  i n  t h e i r  own c o u n t r y .  The t r a n s ­
a c t i o n  a f f e c t e d  th e  N o r th e rn  P rov ince  more t h a n  o th e r  a r e a s  
of t h e  P r o t e c t o r a t e .  The r e a s o n  b e in g  t h a t  i n  t h e s e  a r e a s  
t h e r e  was no s u b s t a n t i a l  w h i te  s e t t l e m e n t , and i n d u s t r i e s ,  
where employment cou ld  be o b ta in e d .  I t  i s ,  t h e r e f o r e ,  not
s u r p r i s i n g  t h a t  t h e  f i g u r e  quo ted  above i s  from N o r th e rn
3P ro v in ce  a l o n e .
The h ig h e r  wages o b t a in a b l e  o u t s i d e  Malawi and 
which induced  th e  male a d u l t  t o  leave  h i s  c o u n t r y  was made 
p o s s i b l e  by th e  a s s i s t a n c e  of t h e  Government r e n d e re d  t o  
t h e s e  male a d u l t s ,  and which enab led  them t o  l e a v e  th e  
c o u n t r y .  I t  I s  no t  s u r p r i s i n g ,  t h e r e f o r e ,  t h a t  i n  1889
1. Sharpe  to  0 . 0 .  14-.9 .08, 0 . 0 .  5 2 5 /2 4 .
2 .  D ip lo m a t ic  and C onsu la r  R e p o r t s ,  gomba, N y asa land ,  1889, 
p * 15 *
3. I b i d . ,  p.  13.
2 7 0 .
t h e  Government a s s i s t e d  t h e s e  people  by e s t a b l i s h i n g  a 
f r e e  f e r r y  t o  en a b le  t h o s e  from t h e  N o r th e rn  D i s t r i c t  t o  
r e a c h  th e  S h i r e  H igh lands  w i th o u t  t h e  in c o n v e n ie n c e  of 
u s i n g  canoes  as  t h e y  d id  b e f o r e  t h e  e s t a b l i s h m e n t  of  th e  
f e r r y . 1
The m a t t e r  of t h e  m i g r a t i o n  l a b o u r  was becoming
s e r i o u s  by 1909, when m u l t i t u d e s  of A f r i c a n s  l e f t  t h e
c o u n t r y .  D uring  t h a t  yea r  27 ,800  rual© a d u l t s  were a b se n t
from t h e  N o r th e rn  P r o v in c e .  Out of t h i s  f i g u r e  8 ,600  had
2
not been  h ea rd  of  s in c e  t h e y  l e f t  t h e  c o u n t r y .
This  was perhaps  due t o  l a c k  of  good s u p e r v i s i o n  
by kirn f o r e i g n  Governments which employed t h e s e  p e o p le .
This n e c e s s i t a t e d  t h e  appoin tm ent  of a committee  a p p o in te d  
t o  e n q u i r e  i n t o  t h e  im m ig ra t io n  l a b o u r .  ‘This  committee 
recommended t h e  f o l l o w i n g ,  T*that  b o th  Governments o f  S ou th ­
e r n  R hodes ia  and Union of S ou th  A f r ic a  sho u ld  be asked  t o  
f u r n i s h  e s t i m a t e s  of Nyasaland n a t i v e s  who w ere s -
( a ) t  emp o r a r i l y , a nd
3(b) p e rm an en t ly  r e s i d e n t  i n  t h e i r  t e r r i t o r i e s .
This  s i t u a t i o n  was f i n a l l y  s e t t l e d  by t h e  d e c i s i o n  of  t h e
1 .  I b i d  . , p .  13.
2 .  R epo r t  o f  Gommission Appointed  t o  E n q u ire  i n t o  t h e  F i n a n c i a l
F o s i t l o n  arid^TirtTaer "Developmeifb~oT N ^as l l a n d , o p . ' g I t  . , p.9~9 .
3.  R eport  of  t h e  N a t iv e  W e lfa re  Committee f o r  t h e  j y e a r _ 1956 ,
Zomba, Nyasaland",’"p .  16 ."
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Nyasaland government t o  d e a l  d i r e c t l y  w i th  t h e  W itw a te r s ra n d
N at ive  Labour A s s o c i a t i o n .  This A s s o c i a t i o n  r e c r u i t e d  th e
1Nyasaland l a b o u r e r s  i n t o  South  A f r i c a .
The e f f e c t  of working i n  t h e s e  c o u n t r i e s  was th e  
immediate  r u p t u r e  of t h e  m a r r ie d  l i v e s  of t h e s e  male 
a d u l t s .  The e f f e c t  was f e . l t  more by t h e  wives who were 
l e f t  b e h in d .  They were den ied  t h e  r i g h t  of  c h i l d - b e a r i n g *  
i n  t h a t  once t h e y  were m a r r ie d  th e y  d id  not  have t h e  r i g h t  
t o  re -m arry *  th ough  t h e i r  husbands had been  away f o r  a 
long  t im e  u n l e s s  t h e  husband h im s e l f  had a u t h o r i s e d  h i s  
peop le  t o  l e t  t h e  w ife  re~\marry. But i n  most c a s e s  t h e s e  
husbands had m a r r ie d  o th e r  women i n  S o u th  A f r i c a .  I n  some 
c a s e s  t h i s  d e n i a l  o f  t h e  r i g h t  t o  r e - m a r r y  r e s u l t e d  i n  
t h e i r  g e t t i n g  i l l e g i t i m a t e  c h i l d r e n *  which e n t i t l e d  th e  
husband t o  d iv o rc e  he r  under  cus tom ary  law .
The e f f e c t  o f  t h i s  m i g r a t i o n  was no t  on ly  l i m i t e d  
t o  t h e  immediate  f a m i l i e s  o f  t h e s e  male a d u l t s *  b u t  indeed  
t o  t h e  p o l i t i c a l  power of  t h e  C h i e f s .  When t h e y  r e t u r n e d  
t h e y  looked  down upon t h e i r  C h ie fs  and f e l t  t h a t  t h e y  were 
more ed u ca ted  t h a n  t h e  G h ie f s  were .  This  a t t i t u d e  was 
o f t e n  based  on t h e  ground t h a t  t h e s e  a d u l t s  b ro u g h t  more
1» I b i d . *  po 16,
2 .  R epo r t  o f  t h e  Committee Appointed i n t o  F i n a n c i a l  P o s i t i o n  
of Nyasaiand* 1938* op. c i t » * p. 97.
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money and were r e s p e c t e d  by o th e r  c i t i z e n s  who w ere ,  by 
p r e v a i l i n g  s t a n d a r d s ,  p o o r e r .  The so c a l l e d  poor c i t i z e n s
p
( i n  te rm s  of money) sometimes in c lu d e d  t h e  C h ie f  h i m s e l f .
I t  i s  n e c e s s a r y ,  however, t o  s t a t e  t h a t  e f f e c t  
on male a d u l t s  working i n  S ou th  A f r i c a  was not g e n e r a l l y  
th e  same on a l l  t h e  male a d u l t s .  There have been  i n s t a n c e s  
where such male a d u l t s  d iv id e d  t h e i r  p r o p e r t y  among t h e i r  
r e l a t i o n s ,  i n c l u d i n g  th e  C h i e f ,  which meant t h a t  h i s  
a t t i t u d e  and r e s p e c t  tow ards  h i s  C h ie f  was no t  changed .
The main d i f f e r e n c e s  between male a d u l t s  working 
w i t h i n  th e  c o u n t ry  and th o s e  i n  South  A f r i c a  and S o u th e rn  
R hodes ia  were t h a t  t h e  form er group worked f o r  i n s t i t u t i o n s  
or i n d i v i d u a l s  w i t h i n  t h e  c o u n t r y ,  who had some i n t e r e s t  
i n  th e  development o f  th e  A f r i c a n  co m m u n i t ie s .  This  g roup ,  
o f  c o u r s e ,  exc luded  some o f  t h e  employers on th e  t e a  e s t a t e s  
whose c o n s t a n t  c o n f l i c t  w i th  t h e i r  l a b o u r e r s  ten d ed  t o  show 
t h a t  t h e y  were not i n t e r e s t e d  i n  th e  w e l f a r e  of t h e i r  
l a b o u r e r s .  The l a t t e r  g ro u p ,  i . e .  th o s e  who worked i n  South  
A f r i c a  were i n  a bad p o s i t i o n  w i th  r e g a r d  t o  th e  r e t e n t i o n  
o f  t h e i r  c u l t u r a l  v a l u e s ,  not on ly  because  t h e i r  employers
1 .  R ep o r t  o f  E n qu iry  i n t o  t h e  F i n a n c i a l  P o s i t i o n  of Nyasaland 
op. c i t . , p. 97.
•2. I n t e r v ie w  w i th  Lenard Chirwa (who had b ee n  t o  S ou th  A f r i c a  
f o r  over t e n  y e a r s ) .
1were not  i n t e r e s t e d  i n  t h e i r  p e r s o n a l  m a t t e r s  b u t  indeed  
had no c o n t a c t s  w i t h  them, b e in g  i n  th e  mines most o f  th e  
t im e and only  r e c e i v i n g  t h e i r  wages th ro u g h  a foreman.
Hence t h e  change i n  t h e i r  a t t i t u d e  toward t h e i r  customs 
was from o th e r  A f r i c a n s  of South  A f r i c a  and not n e c e s s a r i l y  
from t h e i r  w h i te  em p loy ers .  The fa m i ly  t i e s  of  t h e s e  
o th e r  A f r i c a n s  i n  South  A f r i c a  were a l r e a d y  b r o k e n ,  as 
most o f  them l i v e d  i n  l o c a t i o n s  and r e s e r v e s ,  where t h e r e  
was t h e  absence  of t r i b a l  a l l e g i a n c e  t o  t h e i r  C h i e f s .
I t  i s  obvious t h a t  t h e  k ind  of l i f e  p r a c t i s e d  
i n  t h e s e  l o c a t i o n s  a f f e c t e d  o u t s id e  A f r i c a n s  such as 
Malawi male a d u l t s .  I t  was not s u r p r i s i n g  t h a t  some of 
t h e s e  male a d u l t s  had r e t u r n e d  changed p e o p le ,  and were 
termed by Malawi peop le  as  nm a t s o t s i n , i . e .  h o o l i g a n s .
W ome n
I n  d i s c u s s i n g  women In  P a r t  I  i t  was s t a t e d  t h a t  
t h e y  were dependen t  on t h e i r  p a r e n t s  or husbands and sometimes 
on t h e i r  h u s b a n d s - t o - b e . I t  was a l s o  s t a t e d  t h a t  women 
of  c e r t a i n  s o c i e t i e s  such as th e  Ngoni h e ld  im p o r ta n t
o
p o s i t i o n s  i n  t h e i r  s o c i e t y . ^  Among such women were found
1. Sharpe t o  C.O. 3 .709 and E n c l o s u r e s ,  C.O. 5 2 5 /2 9 .
2 .  Head, H . ,  The Ango.nl of N y asa lan d , pp. 124-125 .
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women c h i e f s  who commanded r e s p e c t  i n  t h e i r  communities*
I t  i s  i n t e r e s t i n g  t o  note  t h a t  t h e  p o s i t i o n  of
women u nd e r  cus tom ary  law was p re se rv e d  by txkm B r i t i s h
i t  ,
R u le ,  and indeed  en h an ced /p ro v id ed  i t  was no t  re p u g n a n t
t o  j u s t i c e  and m o ra l i ty *  I n  1897 i t  was r e p o r t e d  t h a t  a
woman c h i e f  i n  B la n ty re  was encouraged by t h e  H.M* Commissioner
t o  c o n t in u e  w i t h  he r  f u n c t i o n s  and t o  send h e r  c a s e s  t o
2t h e  C o n su la r  C ourt  a t  B l a n t y r e .
One a s p e c t  of t h e  s t a t u s  of women t o  be a f f e c t e d  
by t h e  new a d m i n i s t r a t i o n  was m arr iage*  The Ordinance 
s t a t e d  t h a t  any p e r so n  who m ar r ie d  under  t h i s  Ordinance 
and m a r r ie d  a g a in  d u r in g  t h e  c o n t in u a n c e  of th e  m a r r ia g e  
c o n t r a c t e d  under  t h e  Ordinance  was l i a b l e  t o  imprisonment
r?
not ex ceed in g  f i v e  yea rs*  This p r o v i s i o n  s t a t i n g  the  
i l l e g a l i t y  o f  a second m a r r ia g e  a f t e r  one c o n t r a c t e d  under  
t h e  Ordinance p r o t e c t e d  t h o s e  women whose communities  did 
not a c c e p t  polygamous m a r r i a g e .  The O rd in an ce ,  however,  
s t r e n g th e n e d  t h e  p o s i t i o n  of th o s e  who b e l i e v e d  i n  monogamous 
m a r r i a g e s .  This p r o v i s i o n  was n o t ,  however,  a s  r i g i d  as
1. L i v i n g s t  one , David and C h a r l e s ,  Zambe z i  and i t s  T r i b u t a r i e s , 
pp. 92 and 108.
2* D ip lo m a t ic  and G onsu la r  R e p o r t s ,  Zomba, 1898*
3. N a t iv e  M arr iag e  O rd in an ce ,  1905, Bee. 5 2 .
I t  now was under  C h r i s t i a n  m a r r i a g e s .  The M arr iag e
Ordinance of  1902 s t a t e d  t h a t  t h e  l e g a l  s t a t u s  of th e
m a r r ia g e s  p r i o r  t o  t h e  Ordinance between t h e  same p a r t i e s
was not a f f e c t e d .  But t h e  s e c t i o n  c o n t r a d i c t s  th e  p rev ious
Ordinance u nder  th e  C h r i s t i a n  m a r r i a g e ,  whereby t h e
1m a rr ia g e  u n d e r  t h e  Ordinance p r e v a i l e d .
Perhaps t h e  obvious change which p r o t e c t e d  women
from b e in g  bound t o  t h e i r  husbands was th e  g ra d u a l
weakening of  p r e - a r r a n g e d  m a r r ia g e s  by t h e i r  p a r e n t s .
During  t t o  B r i t i s h  r u l e  i t  was p o s s i b l e  f o r  them t o  meet
t h e i r  f u t u r e  husbands i n  d i f f e r e n t  i n s t i t u t i o n s  such as
and
sc h o o ls  and h o s p i t a l s  where t h e y  worked as  nurses ,/where
p r i v a t e  c o n t a c t s  were p o s s i b l e  .. B aren ts  ’ r o l e  would
only  be t o  con sen t  t o  t h e  a r ra n g e m e n t .  However, i n  some
t r i b e s  t h e  p a r e n t s ’ co n sen t  i s  s t i l l  of v i t a l  Im p o r ta n c e .
I n  a d d i t i o n  t o  t h e  above I t  I s  i n t e r e s t i n g  to
n o te  t h a t  t h e  c i v i l  c o n t r a c t  of m a r r ia g e  i n t r o d u c e d  by
Ordinances  had some impact on the  b r i d e  p r i c e ,  In  t h a t
a
b r i d e  p r i c e  was not r e q u i r e d  i n / c i v i l  c o n t r a c t  of m a r r i a g e .  
T h i s ,  t h e r e f o r e ,  weakened th e  d e s i r e  f o r  b r i d e  p r i c e  i n  
some c a s e s  and was welcomed by th e  p o o re r  p e o p le .
1 .  The G h r i s t i a n  ( R i t e s )  m a r r ia g e  O rd inance ,  1902.
Another  e f f e c t  o f  t h e  Ordinances on women was t h a t  
c o n c e rn in g  o f f e n c e s  committed hy them. U n l ik e  custom ary  
law , where women o f fe n d e r s  were exempted from pun ishm ent ,  
i n  t h a t  i n  most c a s e s  o f fe n c e s  committed by them were 
v i c a r i o u s l y  answered by th e  head of t h e i r  f a m i ly  or anyone 
s t a n d i n g  i n  l o c o - p a r e n t i s  t o  them* Under t h e  Ordinances  
no one was an sw e ra b le  f o r  o f fe n ces  committed by them.
The i n t e r e s t i n g  p o in t  i n  r e g a rd  t o  t h e i r  punishment 
was t h a t  a l th o u g h  th e y  were l i a b l e  t o  punishment as  men, 
m a g i s t r a t e s  were not a l lo w ed  to  s e n te n c e  them t o  p e r s o n a l  
c o r r e c t i o n  or t o  hard  l a b o u r  on any s t r e e t ,  ro a d  or p u b l i c  
p la c e  *‘L
Under cu s tom ary  law , women were no t  u s u a l l y  
d e t a in e d  u n t i l  ransom ed, as  was done i n  t h e  ca se  of men, 
n e i t h e r  d id  t h e y  pay f i n e s  f o r  t h e i r  o f f e n c e s .  This  was 
done on t h e i r  b e h a l f  by someone who s tood  i n  loc o -p a re n t  i s
pt o  t h e m /
I n  1905 t h e  P r i s o n  Ordinance was passed  making i t
l a w fu l  f o r  m a g i s t r a t e s  t o  c o n f in e  p r i s o n e r s  t o  any p la c e  which
was
I n  t h e i r  o p in io n / fo u n d  f i t  f o r  such c o n f in e m e n ts .  This 
Ordinance o n ly  l e g a l i z e d  th e  e x i s t i n g  p r a c t i c e ,  whereby
1. B r i t i s h  C e n t r a l  A f r i c a n  G a z e t t e ,  3122, 1899, p .  2 <> (A lso  
r e p o r t e d  i n  th e  same G a z e t t e  on 6 th  Uune, 1901) .
2 .  D u f f ,  H . L . ,  Nyasaland Under F or e i g n  O f f i c e , IS 03, op. o i t  . ,
m a g i s t r a t e s  co n f in e d  p r i s o n e r s  t o  a r e a s  found s u i t a b l e
f o r  such co n f in e m e n t .  The P r i s o n  Ordinance s t a t e d  t h a t
women p r i s o n e r s  were not t o  be co n f in e d  o u t s i d e  t h e i r
a r e a s ,  d i s t r i c t s  or t h e  a r e a  i n  which th e  o f f e n c e  was
co m m itted ,  u n l e s s  w i th  t h e  w r i t t e n  co n se n t  o f  t h e  Commissioner
or a High Court  Judge
The need f o r  c o n f in i n g  women p r i s o n e r s  t o  t h e i r
a r e a s  was due t o  t h e  f a c t  t h a t  t h e y  would be near  t h e i r
p e o p le ,  . This . ,  shows t h a t  th e  a d m i n i s t r a t i o n  p re se rv e d
t h e  cus tom ary  system whereby women depended w h o l ly  on
someone above them. Husbands and p a r e n t s  were a l low ed  t o
v i s i t  t h e s e  women p r i s o n e r s  more o f t e n  t h a n  was th e  ca se
2w ith  male p r i s o n e r s .
The 1905 P r i s o n  Ordinance exempted women from
f l o g g i n g ,  a s  f l o g g i n g  was a hard  form of  p u n ish m en t .  But
I t  i s  not s u r p r i s i n g  t h a t  t h e y  should be exempted , as  th e
new a d m i n i s t r a t i o n  showed some l e n i e n c y  t o  women p r i s o n e r s .
Surpris ingly  enough, young o f f e n d e r s ,  i f  m a le ,  were not
exempted from f l o g g i n g ;  one would t h i n k  t h a t  j u v e n i l e
had
o f f e n d e r s ,  i n  view of t h e i r  t e n d e r  a g e ,  sh ou ld  h a v e / th e  
same t r e a t m e n t  as  women, bu t  t h i s  was not  t h e  c a s e  under
1 .  B r i t i s h  C e n t r a l  A f r i c a n  G a z e t t e ,  181, V o l .  X I I ,  No. 12, 
P r i s o n  O rd in an ce ,  1905, p. 467.
2 .  I b i d . ,  p. 267.
t h i s  O rd inance .  The system of punishment of  women 
o f f e n d e r s  u n d e r  th e  B r i t i s h  r u l e  r e l i e v e d  anyone i n  lo c o -  
p a re n t  i s  t o  them, f o r  t h e y  were no more an sw e rab le  f o r  
t h e i r  o f f e n c e s .
I n f a n t s
I n  P a r t  I  I t  was s t a t e d  t h a t  c h i l d r e n  were and
a r e  th e  p r id e  of t h e i r  t r i b e s .  Normally b e a t i n g  c h i l d r e n
was not  p r a c t i s e d  I n  o rd e r  t o  d i s c i p l i n e  them . T r a in in g
them t o  be of good c h a r a c t e r  was a g r a d u a l  p r o c e s s .  I n
some t r i b e s  t h e y  were r e q u i r e d  t o  go t o  a !,t r a i n i n g  centre*'
u s u a l l y  term ed as I n i t i a t i o n  Ceremony C e n t r e s .  These
cerem onies  combined b o th  s o c i a l  and p o l i t i c a l  t r a i n i n g .
A ccord ing ly ,  i n s t r u c t i o n s  were g iv en  t o  them by which th e y
a c q u i r e d  q u a l i t i e s  of  s e l f - d e f e n c e ,  r e l i a n c e  and f r i e n d s h i p
tow ards  each o th e r  and o th e r  members of  t h e  community.
However, d e l i n q u e n t  c h i l d r e n  were s e v e r e l y  p u n ish ed .
P a re n ts  of such  c h i l d r e n  were v i c a r i o u s l y  l i a b l e  t o  t h e  
1v i c t i m .  T h i s ,  of c o u r s e ,  depended on t h e  age of  t h e  
c h i l d  and th e  n a tu re  of  th e  o f fe n ce  com m itted .  P a r e n t s  
p a i d ' t i p s *  whenever o rde red  by th e  C o u r t ,  bu t  t h e y  were not
1. H e c k e l ,  Bonno, op, c i t . ,  p. 16.
im pr isoned  on b e h a l f  of t h e i r  c h i l d r e n ,  as  imprisonment 
was unknown d u r in g  t h i s  p e r io d .
I n  1905 when t h e  P r i s o n  Ordinance was i n t r o d u c e d ,  
i n f a n t s  were t r e a t e d  as any o th e r  o f f e n d e r  w i th  two 
e x c e p t io n s  s
(a )  t h a t  t h e y  were not t o  be im pr isoned  o u t s i d e  t h e i r
d i s t r i c t s  or where t h e  o f fe n c e  was com m itted ,  excep t  w i th
1t h e  w r i t t e n  consen t  of t h e  High Gourt as  was t h e  ca se  
w i th  women;
(b)  t h a t  t h e y  were not  t o  be co n f in e d  i n  t h e  same b u i l d ­
in g s  w i th  a d u l t  p r i s o n e r s .
The r e a s o n  fo r  t h e  f i r s t  p r o v i s i o n  was t h a t  i f  
i n f a n t s  were im pr isoned  t o o  f a r  away from t h e i r  p a r e n t s  
or members of  t h e i r  f a m i l y ,  i t  would c r e a t e  in c o n v e n ie n c e s  
f o r  t h e  p a r e n t s  t o  pay c o n s t a n t  v i s i t s  t o  t h e i r  i n f a n t s ,  
c o n s i d e r i n g  t h a t  t r a n s p o r t  was no t  good d u r in g  t h i s  p e r io d  
The second p r o v i s i o n  was t o  avo id  j u v e n i l e  
o f f e n d e r s  making c o n t a c t  w i th  male a d u l t  p r i s o n e r s  who 
would i n f l u e n c e  t h e  young o f f e n d e r s  i f  t h e  a d u l t  p r i s o n e r s  
were h a b i t u a l  c r i m i n a l s .
While i n  p r i s o n ,  j u v e n i l e s  were t r a i n e d  i n  some
1. B r i t i s h  C e n t r a l  A f r i c a n  G a z e t t e ,  181,  VoJ. X I I ,  No. 12 
1905 , op. c i t . ,  p .  4 6 7 o
form of t r a d e  or i n d u s t r i a l  l a b o u r ,  bu t  t h i s  had t o  be
a form of  t r a d e ,  where hard  l a b o u r  was not r e q u i r e d .
I t  would seem, t h e r e f o r e ,  t h a t  under  t h e  B r i t i s h
r u l e  th e  d e l i n q u e n t  was b e t t e r  t r e a t e d  u nd e r  t h e  new
p r i s o n  sy s tem , f o r  he was not  only pun ished  fox1 h i s  o f f e n c e ,
b u t  Indeed  was h e lped  t o  r e fo rm  h im s e l f  I n t o  a b e t t e r
c i t i z e n  by b e in g  t r a i n e d  i n  new t e c h n iq u e s  of t r a d e  which
he would not  have l e a r n e d  under  t h e  old sys tem  i n  s i m i l a r
c i r c u m s t a n c e s .  There had been  r e p o r t e d  c a se s  among th e  Yao
people  t h a t  a p e r s i s t e n t  j u v e n i l e  o f f e n d e r  cou ld  lo s e  h i s
h ands ,  as  t h e y  were b u rn t  i n  hot ashes  so  t h a t  th e  young
1
o f fe n d e r  cou ld  not u se  them a g a in  t o  commit o f f e n c e s .
I n  some s e r i o u s  c a se s  i t  I s  b e l i e v e d  t h a t  such  o f f e n d e r s
Q
were so ld  I n t o  s l a v e r y .  The p re sum ption  was t h a t  such 
an o f f e n d e r  would se rv e  as  a d e t e r r e n t  t o  o th e r  members 
i n  h i s  community.
I n  r e g a r d  t o  t r i a l s  o f  o f f e n d e r s ,  i n  1905 P r i s o n  
O rd in an ce ,  as  amended by t h e  P r i s o n  Ordinance 1922, does 
not  g ive  any p r o v i s i o n  whereby j u v e n i l e s  co u ld  be p r o t e c t e d  
d u r in g  such a t r i a l  as was In  e x i s t e n c e  under  B r i t i s h  l a w , 3
1. H e c k e l ,  Bonno, op. c i t . , p.  16. See under  I n f a n t s  above .
2 .  Kakumbi, A . J . ,  Mb i l l  ya Achewa, p .  26..
3. C h i ld r e n  and Young P erson s  A c t ,  1933, S e c .  47 , as amended 
by s . 17 of 1963 Act .
which was a p p l i c a b l e  t o  Malawio1
The j u v e n i l e  o f f e n d e r  i n  Malawi to d a y  i s  t r e a t e d  i n
th e  ..same manner ..as ayoung o f fe n d e r  in an E n g l i s h  c o u r t  . ,
I n  a d d i t i o n  t h e r e  a r e  c e r t a i n  c e n t r e s  e s t a b l i s h e d  i n  th e
c o u n t ry  f o r  r e fo rm in g  j u v e n i l e  d e l i n q u e n t s ,  i n c l u d i n g
remand homes f o r  them* While i n  t h e s e  remand homes,
j u v e n i l e s  a r e  t a u g h t  t o  r e a d  and w r i t e  and no t  on ly  t r a i n e d
i n  i n d u s t r i a l  l a b o u r  as  was t h e  case  un der  t h e  1905 P r i s o n  
2O rd in an ce .  I t  i s  hoped t h a t  under  t h e  new Government 
of  Malawi t h e  p r o v i s i o n s  o f  th e  1922 P r i s o n  Ordinance 
w i l l  be ex tended  and deve loped  t o  cope w i th  th e  growing 
c om p i  ex s oc i  e t  y of Ma law i .
When j u v e n i l e  o f f e n d e r s  were c h a rg e d ,  c o n v ic t e d  
and s e n t e n c e d ,  t h e y  were l i a b l e  t o  f l o g g i n g ,  b u t  not exceed­
in g  tw e lv e  s t r o k e s  as a g a i n s t  tw e n ty - f o u r  s t r o k e s  a d m i n i s t -  
e red  on male a d u l t  p r i s o n e r s .
The p r o v i s i o n  of  t h e  Ordinance s t a t e d  t h a t  male 
a d u l t s  were l i a b l e  t o  f l o g g i n g  not e x c eed in g  tw e n t y - f o u r  
l a s h e s  and t h a t  t h e y  were f u r t h e r  l i a b l e  t o  not  more t h a n  
t e n  l a s h e s  of  f l o g g i n g  i f  t h e y  were found g u i l t y  of com m it t ing  
o f fe n c e s  a g a i n s t  p r i s o n  r e g u l a t i o n s .  The p r o v i s i o n ,  how ever ,
1. F o r e ig n  J u r i s d i c t i o n  A c t ,  1890, as amended by 1907 Nyasaland 
Order i n  C o u n c i l .
2 .  P r i s o n  O rd in an ce ,  Nyasaland Government G a z e t t e ,  468,  V o l .  
XXIX, No. 12. Nyasaland L e g i s l a t i v e  C o u n c i l  p ro c eed in g s  ,
Ho. 220, 1922.
3. B r i t i s h  G e n t r a l  A f r i c a n  G a z e t t e ,  108, V o l .  X I I ,  No. 12 ,
1905, p« 456.
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i s  s i l e n t  with r e g a r d  t o  j u v e n i l e  o f f e n d e r s  i n / s i m i l a r  
s i t u a t i o n •
A l ie n s
Under cu s tom ary  law a l i e n s  or s t r a n g e r s  were
a s s i m i l a t e d  I n t o  t h e  community as  soon as t h e y  were
a c c e p te d  by t h e  C h ie f  of t h a t  community. They were a t
once g ra n te d  t h e  d u t i e s  and r i g h t s  of t h e  community
co n c e rn ed .  G am it to ,  David L iv i n g s to n e ,  R ev ,  H. Rowley
and o th e r  m i s s io n a r y  w r i t e r s ,  s t a t e  t h a t  Malawi communities
showed g r e a t  h o s p i t a l i t y  and gave p r o t e c t i o n  t o  s t r a n g e r s
1and t h e i r  p r o p e r t y  w h i le  I n  t r a n s i t .
Under t h e  Nyasaland Government, t h e  O rd in a n c e s ,
In  p a r t i c u l a r  t h e  N a t iv e  A d m i n i s t r a t i o n  Ordinance  1923,
i t  was made an  o f fe n c e  f o r  a p r i n c i p a l  headman t o  f a i l  t o
r e p o r t  t h e  a r r i v a l  of any s t r a n g e r s  i n  h i s  a r e a ,  w hether
2E u ro pean s ,  A s ians  or A f r i c a n s ,  I t  was a l s o  n e c e s s a r y  f o r  
any a l i e n  u n der  t h i s  Ordinance t o  g ive  r e a s o n s  f o r  e n t e r i n g  
Malawi, w hether  he was a v i s i t o r  or a b u s inessm an ;  and i f  
a bus inessm an he had t o  s t a t e  th e  d u r a t i o n  o f  h i s  b u s i n e s s .
1. Rowley, H . ,  Twenty T ea rs  i n  C e n t r a l  A f r i c a ,  p. 35; L i v i n g ­
s t o n e ,  David and C h a r l e s ,  Zambezi and i t s  T r i b u t a r i e s ,  pp. 
224-25 . G am it to ,  A .C .P . ,  V o l .  I ,  p ,  99.
2 .  D i s t r i c t  (N a t iv e )  A d m i n i s t r a t i o n  O rd in a n ce ,  1923. Nyasaland 
L e g i s l a t i v e  C ounc i l  P roceed in gs  No, 220 of 1922 - Supplem ent ,  
1924.
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Under cus tom ary  law * re a s o n s  f o r  one Us e n t r a n c e
i n t o  a community were not n ecessa ry *  "but one had t o  s t a t e
1how lon g  he had t o  rem a in  th e r e *  However* as was under  
cus tom ary  law* s t r a n g e r s  a d m i t te d  under  t h e  Ordinance were 
l i a b l e  f o r  a l l  a c t s  and om iss ions  committed by them* but  
were a l s o  accox’ded a l l  r i g h t s  as  any o th e r  c i t i z e n s *
The a r r i v a l  of s t r a n g e r s  i n  v a r i o u s  v i l l a g e s  and 
communities d u r in g  t h e  B r i t i s h  r u l e  s t e a d i l y  i n c r e a s e d  
t h e  d u t i e s  of t h e  P r i n c i p a l  Headman i n  o b s e rv in g  t h e i r  
movements w i t h i n  t h e s e  com m unities .  T h is  d u ty  on t h e  p a r t  
of  t h e  P r i n c i p a l  Headman, was m ain ly  caused  by t h e  p a s s in g  
o f  v a r i o u s  O rd in a n ces .  Among such O rd inances  was th e  
Townships Ordinance o f  1913, which s t a t e d  t h a t  fIn a t i v e  
d w e l l in g s  i n  c lo s e  p ro x im i ty  t o  any Europeans was p r o h i b i t e d ,f.
iC
I f  an  A f r i c a n  i n  such d w e l l in g s  was r e p o r t e d  t o  th e  Town 
C ounci l  becau se  he became a n u i s a n c e ,  he was removed t o  a 
d i s t a n c e  approved by t h e  C o u n c i l  im m e d ia te ly .  Sometimes 
t h e  e n t i r e  v i l l a g e  was a f f e c t e d  and t h e r e b y  removed. I n  
e i t h e r  ca se  t h e  P r i n c i p a l  Headman r e s p o n s i b l e  f o r  t h e s e  a r e a s  
was a l s o  c o l l e c t i v e l y  l i a b l e .
1 .  L i v i n g s t o n e ,  David and C h a r l e s ,  Zambe z i  and i t s  T r i b u t a r i e s , 
op. c i t  *, p. 224-25 ,  and see  under  A l l e n s  F a r t  1 ,'cTTap t e r  17
2 .  B ye-Iaw s ,  Township O rd inance ,  1913, N yasa land  Government 
G a z e t t e ,  No. 49 .
3.  I b i d . ,  p .  35.
I f  such v i l l a g e s  were under  a h e r e d i t a r y  C h i e f ,  
i t  i s  obvious t h a t  t h e  C h ie f  l o s t  h i s  h e r e d i t a r y  r i g h t s  
and power over t h o s e  peop le  a f f e c t e d *  T h i s ,  t h e r e f o r e ,  
added t o  t h e  d e c l i n e  of h i s  power.
L u n a t i c s
I t  has been s t a t e d  i n  P a r t  I  t h a t  u n d e r  cus tom ary  
law , lu n acy  was a well-known a i l m e n t .  T h is  i s  based  on 
th e  f a c t  t h a t  t h e y  were c a l l e d  by some s p e c i a l  names, 
depend ing  on what t r i b e  t h e  l u n a t i c  came from . The word 
’’w&misala" was u sed  f o r  l u n a t i c s  by a lm ost  a l l  t r i b e s  i n  
Malawi. There was and i s  a c l e a r  d i s t i n c t i o n  between  an 
i d i o t  and a l u n a t i c .  An i d i o t  i s  known as  "wopanda n s e r u ,! 
or 1!c h i t s i r u H as  d i s t i n c t  from tfw a rm is a la {t, i . e .  l u n a t i c .
I n  b o t h  t h e s e  c a s e s  t h e y  were exempted from 
l i a b i l i t y  f o r  wrongs committed by them. Thus t h e i r  wrongs 
were v i c a r i o u s l y  answered by th o se  under  whose c a re  t h e y  
w ere .  Both R an g e ley  and A. J  . Makumbi s t a t e  t h a t  
u n c o n t r o l l a b l e  l u n a t i c s  were put t o  d e a t h .^ However, 
i t  shou ld  be s t a t e d  t h a t  p u t t i n g  a l u n a t i c  t o  d e a th  was
u n n e c e s s a ry  and not o f t e n  p r a c t i s e d  i f  t h e  l u n a t i c  co u ld* —      . _
1. Nyasaland J o u r n a l ,  V o l .  I ,  Ho. 3 ,  1948, p .  16, A.J  . Makumbi, 
M a l i ro  nd Miyambo ya Achewa, p. 45.
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s a f e l y  rem a in  i n  h i s  g o r i  s t i c k .  Iienc© most of t h e s e  
l u n a t i c s  were put i n  heavy g o r i  s t i c k s  which made i t  
im p o s s ib le  f o r  them t o  walk as  th e  s t i c k  w i th  a h o le  was 
put a round t h e i r  neck and sometimes around  t h e i r  l e g s .
This  form of k e e p in g  t h e  l u n a t i c s  m inim ized t h e  danger of 
t h e i r  a t t a c k i n g  o th e r  members of  t h e  community.
When Malawi was d e c la r e d  a B r i t i s h  P r o t e c t o r a t e ,  
t h e  B r i t i s h  o f f i c i a l s  f e l t  t h a t  i t  was n e c e s s a r y  t o  have 
a s a f e  sys tem  of k e e p in g  l u n a t i c s .  V a r io u s  Ordinances  
were passed  i n  c o n n e c t io n  w i th  t h e  a d m i n i s t r a t i o n  of 
l u n a t i c s .  Among them t h e  im p o r ta n t  one was t h a t  o f  1912.
This  Ordinance gave power t o  t h e  Governor t o  d e c l a r e  by 
n o t i c e  t h a t  c e r t a i n  houses  were t o  be made asylums f o r  
l u n a t i c s .  The Governor cou ld  a l s o  o rd e r  t h a t  houses  f o r  
th e  c a re  of A f r i c a n  l u n a t i c s  be b u i l t  i n  c e r t a i n  gardens  
or f i e l d s .
The Ordinance empowered D i s t r i c t  M a g i s t r a t e s  t o
r e c e i v e  i n f o r m a t i o n  from any  p e rson  who had r e a s o n  t o  s u s p e c t
t h a t  a  c e r t a i n  A f r i c a n  w i t h i n  t h e  d i s t r i c t  was a l u n a t i c .
The M a g i s t r a t e  was t h e r e a f t e r  t o  c a l l  f o r  an  e n q u i ry  or
1
t o  examine such a s u s p e c t .
1 .  An Ordinance t o  P ro v id e  f o r  t h e  D e t e n t i o n  and Gare of L u n a t ­
i c s ,  Nyasaland Government G a z e t t e ,  1 3 th  May, 1912, p .  346.
\
For t h e  purpose of  such e x a m in a t io n ,  m a g i s t r a t e s  
were g iv en  th e  same power o f  summoning w i t n e s s e s  and 
a d m i n i s t e r i n g  o a th s  as  was g iv en  t o  them i n  c r i m i n a l  t r i a l s .  
Agreements were e n t e r e d  between  th e  D i s t r i c t  M a g i s t r a t e s  
and any c i t i z e n s  of t h e  community i n  which t h e  l u n a t i c  
l i v e d ,  such c i t i z e n s  cou ld  a g re e  t o  t a k e  p ro p e r  c a re  i n  
f e e d i n g ,  c l o t h i n g  and accommodating t h e  l u n a t i c .
The p h ra se  u sed  i n  t h e  Ordinance was t h a t  anyone 
who had cause  t o  11 s u s p e c t 11 t h a t  a c e r t a i n  A f r i c a n  w i t h i n  
h i s  d i s t r i c t  was a l u n a t i c . On th e  f a c e  o f  i t ,  t h i s  ph rase  
would seem t h a t  t h e  te rm  " s u s p e c t 11 was not u se d  i n  i t s  
s t r i c t  s e n s e ,  f o r  o th e rw ise  i t  would be open t o  abuse by 
any member of t h e  community. The te rm  c o u ld  a l s o  be used  
by t h o s e  who were only  i n t e r e s t e d  i n  defaming th e  c h a r a c t e r  
of t h e i r  enemies by  u s i n g  t h e  Ordinance as  an  eng ine  of  
f r a u d ,  whereas  th e  Ordinance was des ig ned  fo r  th e  p r o t e c t i o n  
of th e  community from l u n a t i c s  a t  l a r g e .
Gases were h ea rd  when c e r t a i n  members of t h e  
community f a l s e l y  r e p o r t e d  t h e i r  f e l lo w  c i t i z e n s  of  b e in g  
l u n a t i c s  under  t h e  O rd inance .  A lthough th e  D i s t r i c t  
M a g i s t r a t e s  d id  not f i n d  them t o  be i n s a n e  as  was a l l e g e d  
a g a i n s t  them, such a l l e g a t i o n s  had s e r i o u s l y  a f f e c t e d  t h e i r
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r e p u t a t i o n s  i n  t h e i r  v i l l a g e s .  One i n c i d e n t  i n  p a r t i c u l a r  
to o k  p la c e  i n  M lan je ,  where an u n p o p u la r  v i l l a g e  headman 
had been r e p o r t e d  t o  t h e  Mlanje C h ie f  Mabuka of  b e in g  
i n s a n e ,  a l t h o u g h  f a c t s  were found to  t h e  c o n t r a r y ,  He was 
h&xng f e a r e d  by h i s  p eop le  and b e e r - d r i n k i n g  p a r t i e s  were 
c lo s e d  when h© a p p e a re d .  Th is  m a t t e r  was o n ly  s e t t l e d  
when C h ie f  Mabuka i n t e r v e n e d .
L u n a t i c s  were a l low ed  t o  go home on l e a v e ,  b u t  
were t o  r e t u r n  a f t e r  t h e  e x p i r a t i o n  of a s p e c i f i e d  p e r io d .  
They c o u ld ,  however,  be a l low ed  to  s t a y  home i n d e f i n i t e l y  
i f  a m e d ic a l  o f f i c e r  c e r t i f i e d  t h a t  such l u n a t i c s  were no t  
a menace t o  t h e  community.
Once such l u n a t i c s  were r e t u r n e d  t o  t h e i r  homes 
t h e y  were u nder  s t r i c t  observance  of t h e  members of t h e i r  
f a m i l i e s .  A id in g  or a b e t t i n g  such l u n a t i c s  was an  o f f e n c e .
F a m i l i e s  or v i l l a g e s  were asked t o  c o n t r i b u t e  
such suits as  th e  c o u r t  saw f i t .  Neglec t  t o  p ro v id e  f o r  
such l u n a t i c s  w i th  s u i t a b l e  lo d g in g s  and c l o t h i n g  or r e f u s a l  
t o  a l lo w  such l u n a t i c s  t o  be v i s i t e d  by a m e d ic a l  o f f i c e r  
or D i s t r i c t  M a g i s t r a t e  or S u p e r in te n d e n t  o f  an  asylum  t o  
which t h a t  l u n a t i c  was co n f in e d  was an  o f f e n c e  p u n is h a b le
1 .  I n t e r v i e w  w i th  C h ie f  Mabuka o f  M la n je .
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by a f i n e  o f  £25 or t h r e e  m o n th s 1 im p r iso n m en t .  As was 
t h e  case  under  t h e  C o l l e c t i v e  Punishment O rd in a n ce ,  t h e  
community was,  under  t h e  Ordinance f o r  D e t e n t i o n  of  L u n a t ­
i c s ,  made l i a b l e  t o  c o n t r i b u t e  t o  t h e  m a in tenan ce  and 
sup p o r t  o f  such  a l u n a t i c ,  i n  t h a t  members o f  a v i l l a g e  
or f a m i ly  were asked t o  c o n t r i b u t e  such sums as  t h e  Court  
saw f i t . The Ordinance does n o t ,  however,  d i s t i n g u i s h  
t h e  l i a b i l i t y  o f  t h e  v i l l a g e  from t h a t  of t h e  f a m i ly  
tow ards  such  a l u n a t i c .  N e i th e r  does i t  s t a t e  w hether  a 
p e rso n  who was not r e l a t e d  t o  t h e  l u n a t i c  was e n t i t l e d  t o  
r e m u n e ra t io n  a f t e r  g i v i n g  such c a r e .  Under cus tom ary  law 
on ly  r e l a t i o n s  of  such  a l u n a t i c  were under  a d u ty  t o  p rov ide  
f o r  such c a r e  and m a in te n a n c e .  The t e s t ,  t h e r e f o r e ,  u nder  
cus tom ary  law was not w hether  t h a t  t h e  l u n a t i c  r e s i d e d  i n  a 
community or a v i l l a g e  i n  o rde r  fo r  members t o  t a k e  c a re  
of  t h e  l u n a t i c ,  bu t  w hether  t h e y  were r e l a t e d  t o  him i n  
o rd e r  fo r  them t o  be l i a b l e  f o r  h i s  c a re  and m a in te n a n c e .
Where a l u n a t i c  had no r e l a t i o n  i n  a v i l l a g e  under  
t h e  cus tom ary  p r o v i s i o n  s t a t e d  above i t  would seem t h a t  
no one would t a k e  c a re  of him, as  i n  t h i s  c a s e  he would
1 .  An Ordinance  t o  P ro v id e  f o r  t h e  D e t e n t i o n  and Care of 
L u n a t i c s ,  op. c i t  . ,  1912, p. 346.
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have no r e l a t i o n  i n  t h a t  v i l l a g e .  However, t h i s  was
not t h e  c a s e ,  f o r  once an  o u t s i d e r  has h ee n  a c c e p te d  i n
a community he i s  e n t i t l e d  t o  t h e  r i g h t s  i n  t h e  community.
I t  was and i s  s t i l l  t h e  custom t h a t  a c h i e f  would a s k  t h e
1
members of  t h e  community t o  h e lp  as a form o f  c h a r i t y .
The main d i f f e r e n c e s  between cus tom ary  law and 
t h e  p r o v i s i o n s  of t h e  Ordinance w i th  r e f e r e n c e  t o  t h e  
m a in tenance  of  a l u n a t i c  were t h a t  t h e  Ordinance imposed 
a l e g a l  d u ty  on t h e  community t o  m a i n t a i n  su ch  a l u n a t i c ,  
whereas un der  custom ary  law i t  was a form of  c h a r i t y  t o  
t h e  l u n a t i c  and members of  t h e  community were not under  a 
d u ty  t o  t a k e  ©are of him u n l e s s  t h e y  were r e l a t e d  t o  him, 
as  s t a t e d  above .
The problem of h a n d l in g  c a se s  of c h r o n ic  lu n acy  
to d ay  i s  o b v io u s ly  l e s s  a c u te  t h a n  i t  was b e f o r e ,  adven t  
e s p e c i a l l y  w i th  t h e  i n c r e a s e  i n  th e  number o f  h o s p i t a l s  which 
b rough t  about  b e t t e r  means and th e  advances  made by m ed ica l  
s c i e n c e .
As u nd e r  cus tom ary  law, l u n a t i c s  w e re ,  under  t h e  
O rd in an ce ,  p r o h i b i t e d  t o  m arry  as t h e y  were not c ap ab le  
o f  t a k i n g  c a re  of th em se lv es  and t h e i r  f a m i l i e s .
1, I  nt e r  v i  e w w i th  L . Ivlakhumb a l a  •
O f f i c i a l s  I l l - t r e a t i n g  l u n a t i c s  I n  t h e i r  asylums 
were under  t h e  Ordinance l i a b l e  t o  a f i n e  not  ex c eed in g  £ 1 .
Under cus tom ary  law i l l - t r e a t m e n t  o f  l u n a t i c s ,  
though not a c r im e ,  was h e ld  t o  be m o r a l ly  wrong. But i f  
p h y s i c a l  i n j u r y  was caused  t o  a l u n a t i c ,  h i s  peop le  could  
t a k e  up a g a i n s t  t h e  w/rongdoer.
Works Done by L u n a t ic s  w h i l s t  i n  Asylum
A f r i c a n  l u n a t i c s  were encouraged t o  work i n  th e
asylum i f  f i t  t o  do so .  Among th e  t h i n g s  t h e y  d id  were 
c l e a n i n g ,  w ash in g ,  p a i n t i n g  t h e  asylum p rem ises  and g a rd en ­
i n g .
The Ordinance s t a t e d  t h a t  European l u n a t i c s  or 
non-nat ive  l u n a t i c s  were not t o  do t h i s  k ind  of work w i th o u t  
t h e  a p p ro v a l  of th e  M ed ica l  O f f i c e r  In  C h arge .  I t  i s  
s u r p r i s i n g  t h a t  t h i s  shou ld  have been s o ,  i n  t h a t  l u n a t i c s  
c o u ld ,  w i th o u t  m ed ica l  a p p r o v a l ,  be dangerous  t o  th e m se lv e s  
as  w e l l  as  t o  o t h e r s ,  i f  a l lowed t o  hand le  dangerous implem­
e n t s  such as hoes w i th o u t  examining th e  s e r i o u s n e s s  and degree
p
of t h e i r  l u n a c y ,  ( a s  was th e  ca se  by t h e  A f r i c a n  l u n a t i c s
1 .  An Ordinance t o  P ro v id e  f o r  D e te n t io n  and Care of  Lunaii cs
19^2, op. c i t . , p .  346.
2 .  Supplement No. 2 t o  N.G.G. V ol .  XXXVII, Wo. 9 ,  Government 
N o t ice  No. 32 -  The Asylum Ordinance 1928, p .  41
under  t h e  O rd in a n c e . )
Male and fem ale  l u n a t i c s  were s e p a r a t e d .  I n  
a d d i t i o n  male a t t e n d a n t s  were not a l low ed  t o  e n t e r  t h e  
q u a r t e r s  o f  fem ale  l u n a t i c s ,  u n l e s s  o rd e red  by t h e  S u p e r ­
i n t e n d e n t  o f  t h e  Asylum or h i s  d ep u ty .
L u n a t i c s  were a l lo w ed  t o  be v i s i t e d  by  f r i e n d s  
or r e l a t i o n s ,  b u t  v i s i t s  were only  a l low ed  f o r  a d u r a t i o n  
of 30 m i n u te s .  There w e re ,  however, o th e r  v i s i t o r s  who 
were g iv e n  lo n g e r  t im e  t h a n  30 m in u te s ,  such  as r e l i g i o u s  
m in is t© rs  .
L u n a t i c s  were a l s o  encouraged t o  r e a d  books i f  
t h e y  c o u ld .  Here i t  i s  no ted  t h a t ,  i n  cu s to m ary  law , t h e  
l u n a t i c  was c o n f in e d  a lo n e  w i t h  g o r i  s t i c k s  around  h i s  
neck and sometimes around  h i s  l e g s .  He was c o n f in e d  In  
t h i s  manner even when he was f e e l i n g  norm al ,  b ecau se  of 
th e  communityTs f e a r  t h a t  he may be dangerous  t o  h im s e l f  
and o t h e r s .  Whereas i n  asylums under  B r i t i s h  r u l e  t h e i r  
minds were occup ied  w i th  t h i n g s  such  as r e a d i n g  o f  books 
s u p p l i e d  by t h e  a u t h o r i t i e s ,  p a i n t i n g  and o t h e r  o c c u p a t io n s  
I t  was a l s o  no ted  t h a t  m e d ic a l  t r e a tm e n t  was g iv en  t o  them .
1. I b i d . ,  pp. 42 and 44.
P r o p e r ty  of th e  L u n a t i c s  
The p r o p e r ty  o f  l u n a t i c s  i n  th e  asylums was under 
t h e  c a r e  of  t h e  S u p e r in te n d e n t  of t h e  asylum t o  which t h e  
l u n a t i c  was c o n f in e d .  I t  was not t o  be d i s p o s e d  of  u n t i l  
a f t e r  t h e  d e a th  o f  th e  l u n a t i c .  The O rd inance  does not 
s t a t e  whether a f t e r  t h e  d e a th  of such a l u n a t i c ,  h i s  
p r o p e r t y  was r e t u r n e d  t o  h i s  p e o p le .  I t  would seem, how­
e v e r ,  t h a t  i t  would be a d m in i s te r e d  under  t h e  p ro b a te  
r u l e s  which h a d ,  by t h i s  t im e ,  been  ex tended  t o  cover  t h e  
a d m i n i s t r a t i o n  of t h e  A f r i c a n  deceased  e s t a t e s  - I n  goods 
of Juma Seyd, d e c e a s e d , where t h e  R e g i s t r a r  of II.M. Consul 
i n  B l a n t y r e  a d m i n i s t e r e d  t h e  goods of Juma Seyd ( S a i d i ) ,  
an  A f r i c a n . ^  I f  t h e  P ro b a te  r u l e s  d id  not cover  th e  
a d m i n i s t r a t i o n  of  t h e  deceased  l u n a t i c ^  p r o p e r t y ,  t h e n  
i t  would seem t h a t  t h e  goods may have been  r e t u r n e d  t o  h i s  
n e x t - o f - k i n  as was th e  ca se  under cus tom ary  law .
1 .  B r i t i s h  C e n t r a l  A f r i c a n  G a z e t t e ,  Zomba, J a n u a r y  1 5 th ,  1898, 
p .  5 .
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COURTS OP APPEAL
Under cus tom ary  law the  l a s t  o o u r t  of a p p e a l  
was the  Mwavi o r d e a l  which  was p reced ed  by the  C h ie f  ?s 
C ourt  of A p p ea l .  The Mwavi o r d e a l  was a b o l i s h e d  by the  
1911 W i tc h c r a f t  Ordinance b u t  due t o  s e c r e t  Mwavi t r i a l s  
t a k in g  p lace  in v i l l a g e s  a n o t h e r  O rd inance  was passed  
by th e  1929 O rd in a n c e .  The C h ie f  fs power a s  a  c o u r t  
of a p p e a l  had been l e s s e n e d  by the  i n t r o d u c t i o n  of  th e  
C o u n su la r  C o u r t s .
When B r i t i s h  Rule was e s t a b l i s h e d  in 1891 th e  
C o n s u la r  C o u r t s  and C o l l e c t o r s  to o k  the  p lace  o f  C h ie f  s* 
C o u r t s  and t r i e d  c a s e s  of Europeans and A s ian s  o r  where 
a European and an A f r ic a n  were in v o lv e d .  In B la n ty re  
th e  C o nsu la r  C o u r ts  encouraged  th e  C h ie f s  t o  t r y  l e s s e r  
c a s e s ,  and t h e y  were g iv e n  th e  power of  w hipp ing  n o t  
ex c eed in g  12 s t r o k e s .  Tn such  m a t te r s ,h o w e v e r ,  th ey  
cou ld  o n ly  t r y  c a s e s  a g a i n s t  cus tom ary  law .
The powers o f  C onsu la r  C o u r ts  and C o l l e c t o r s  
were e x t i n g u i s h e d  when th e  M a g i s t r a t e s  C o u r t s ,  a s  D i s ­
t r i c t  C o u r ts  and S u b - D i s t r i c t  C o u r t s  were e s t a b l i s h e d
1
in 1903 *
The powers o f  th e  C o n su la r  and C o l l e c t o r s
C o u r t s  were r e p la c e d  by th e  B r i t i s h  C e n t r a l  A f r ic a n
Court  o f  A ppeal  e s t a b l i s h e d  in 1903 and sub “d iv id e d
among
such powers yh D i s t r i c t  and Sub “D i s t r i c t  C o u r t s  and 
D i s t r i c t  N a t i v e  C o u r ts  and S u b - D i s t r i c t  N a t iv e  C o u r t s .
T h is  power was c o n ta in e d  in A r t i c l e  1 8 ( i )  o f  1902 O rd e r  
in C o u n c i l  which e s t a b l i s h e d  th e  f o l l o w i n g  c o u r t s  I
The D i s t r i c t  C o u r t s * These were c o u r t s  of  
r e co rd *  They had j u r i s d i c t i o n  o v e r  a l l  Europeans and  
A s ian s  in  c i v i l  and c r i m i n a l  cases*  By s«2 o f  1903 
S u b o rd in a te  C ou r ts  Ordinance c a s e s  on a p p e a l  wsht from 
th e  S u b - D i s t r i c t  C o u r ts  to th e  D i s t r i c t  C o u r t s  and from 
t h e r e  t o  th e  High C ou r t  under  ( s .7 ) *
By s . 7 o f  th e  O rd inance?  a p p e a l s  went f rom  th e  
Sub “D i s t r i c t  C o u r t s  t o  th e  D i s t r i c t  C o u r t s  in t h e i r  o r i ­
g i n a l  j u r i s d i c t i o n  o r  on a p p e a l .
The S u b o rd in a te  D i s t r i c t  C o u r t s  were e s t a b l i s h e d  
by s . 3 o f  1903 S u b o rd in a te  Court O rd in a n ce .  U n like  the 
D i s t r i c t  Court  t h i s  was n o t  a c o u r t  o f  r e c o r d , but  i t  had 
j u r i s d i c t i o n  o v e r  A s ian s  and  Europeans  in c i v i l  and 
c r i m i n a l  n a t t e r s  w i th in  t h e i r  s u b - d i s t r i c t s .
1. The S u b o rd in a te  C o u r t s  Ordinance 1903? s .  2 & 3®
B oth  D i s t r i c t  and S u b o rd in a te  D i s t r i c t  C o u r ts  
were p r e s i d e d  over by the  D i s t r i c t  Commissioner, c a l l e d  
D i s t r i c t  M a g i s t r a t e ,  and the  A s s i s t a n t  D i s t r i c t  Commits*- 
s i o n e r  r e s p e c t i v e l y .
The D i s t r i c t  N a t iv e  Court  was e s t a b l i s h e d  by 
s e c t .  9 of th e  1903 S u b o rd in a te  C our ts  O rd in a n c e .  T h is  
C ourt  had j u r i s d i c t i o n  o v e r  a l l  A f r i c a n s  in the d i s t r i c t .  
As in  th e  case  o f  t h e  D i s t r i c t  C ou r ts  t h i s  was a  c o u r t  
of r e c o r d .  I t  t r i e d  c i v i l  and c r i m i n a l  c a s e s  o ver  a l l  
A f r i c a n s  w i t h i n  the  d i s t r i c t .  These c o u r t s  were g iven  
a p p e l l a t e  j u r i s d i c t i o n  t o  t r y  c a s e s  f rom  Sub-D is tx^ ic t  
N a t iv e  C o u r ts  on a p p e a l .  But th e y  cou ld  a l s o  t r y  su ch  
c a s e s  in t h e i r  o r i g i n a l  j u r i s d i c t i o n .  P a r t i e s  who 
b ro u g h t  c a s e s  t o  D i s t r i c t  N a t iv e  C ourts  had a f u r t h e r  
r i g h t  of a p p e a l  t o  the  High C o u r t .
The S u b - D i s t r i c t  N a t iv e  C o u r t s  were e s t a b l i s h e d
 I—  n-i— n  MM—  ■ t ih ~ t  ~r 1 m i iT f if  n  h . i i  111 |- Tin n n — i m . w h h  m w i m  i i u  u -i_ _ h j_ j
by s .  10 o f  the  1903 S u b o rd in a te  C our ts  O rd in a n c e .  I t  
was n o t  a c o u r t  of r a o o rd  b u t  had j u r i s d i c t i o n  o v e r  a l l  
A f r i c a n s  w i t h i n  th e  s u b - d i s t r i c t  in c i v i l  and c r i m i n a l  
m a t t e r s .
The D i s t r i c t  M a g i s t r a t e s  p r e s id e d  over  th e  
D i s t r i c t  N a t iv e  C o u r t s  while  th e  A s s i s t a n t  D i s t r i c t  
O f f i c e r  p r e s id e d  o v e r  th e  Sub “D i s t r i c t  N a t iv e  C our ts  
r e s p e c t i v e l y .
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ib e  d i v i s i o n s  of the  c o u r t s  in fo  D i s t r i c t  
N a t iv e  and Sub “D i s t r i c t  Nativ© C o u r ts  were im p o r ta n t  
d i v i s i o n s  c o n s id e r in g  t h a t  d u rin g  t h i s  tim e communic- 
a t i o n s  were n o t  so advanced . W ithout them, l i t i g a n t s  
would have s p e n t  more tim e to  g e t  to  t h e i r  a p p r o p r i a t e  
c o u r t s .  Thus i t  was p o s s ib le  to  s e t t l e  a l l  c a se s  in  
th e  S u b - D i s t r i c t  N a t iv e  C o u rts  under s . 7 o f  the  O rdinance 
w i th o u t  r e c o u rs e  to  the  D i s t r i c t  N a t iv e  C o u rts  u n le s s  on 
a p p e a l  a s  p ro v id ed  by s*7 o f  the  1903 S u b o rd in a te  C ourts  
O rd inance  .
Changes b ro u g h t  a b o u t  in  1999. In t h i s  y e a r  
t h e r e  was a r a d i c a l  change in  th e  system  o f  c o u r t s  in 
Malawi* The fo u r  s u b o rd in a te  c o u r ts ?  namely? the  D i s t r i c t  
C ourts?  the  D i s t r i c t  N a tiv e  C ourts?  the  S u b - D i s t r i c t  
N a t iv e  C o u r ts  and th e  S u b o rd in a te . D i s t r i c t  C o u rts  were 
a l l  a b o l i s h e d .  3h t h e i r  p lace  th re e  s u b o rd in a te  c o u r t s  
were c r e a t e d ;
i )  fhe  M a g is t r a te s  C ourts?  u s u a l l y  c a l l e d  the 
F i r s t  C la ss  S u b o rd in a te  C ourts?
i i )  ih e  D i s t r i c t  Com missioners C ourts?  u s u a l ly  
c a l l e d  Second C la ss  S u b o rd in a te  C o u r ts ;  and
1# M urray, S .S . Handboole of Niyasaland ? Zomba, N y asa lan d , p . 
See a l s o  B*S. E r  i  sbn amurtKy Land & "'Labour, London? 1964. 
Ph.D . t h e s i s ?  p . 146.
i i i )  The A s s i s t a n t  D i s t r i c t  Com m issioners C ourts?
c a l l e d  th e  T h ird  C lass  S u b o rd in a te  C o u r ts .
The second change to o k  p lace  in  th e  same y ea r  
when th e  Governor was g iv en  power t o  a p p o in t  n a t i v e  
c o u r t s  t o  such  a r e a s  a s  he th o u g h t  f i t *
The t h i r d  change was th e  p o s s i b i l i t y  o f  
t r a n s f e r r i n g  c a s e s  from  D i s t r i c t  C o u r ts  to  N a t iv e  D i s t r i c t  
C o u rts  and v ic e  v e rsa ?  and fro m  S u b - D i s t r i c t  C o u rts  to  
S u b - D i s t r i c t  N a t iv e  C o u r ts .  T h is  was n e c e s s a ry  because 
b e fo re  t h i s  p r o v i s io n  was mad© l i t i g a n t s  wore made to  
t r a v e l  g r e a t  d i s t a n c e s  t o  a p p e a r  in  c o u r t s  which by th e  
1903 O rd inance  th e y  to d  no r i g h t  to  a p p e a r  i n , i f  th e y  
were n o t  th e  r i g h t  c o u r t s  a p p r o p r i a t e  f o r  them a s  A f r i c ­
a n s  c o u ld  n o t  go to  Europeans o r  A sian  c o u r t s  and v ic e  
v e r s a .  But by th e  1929 O rdinance t h i s  was n o t  n e c e s s a ry  
and th e  l i t i g a n t  c o u ld  a p p e a r  In the c o r re s p o n d in g  c o u r t .
In 1950? a new cou rt was added known a s  the  
Fourth C lass Subordinate Court*
Wien the 1933 Courts Ordinance was e s ta b lis h e d  
i t  gavevpower to  a l l  N a tiv e  A u th o r it ie s  to  tr y  n a t iv e  
c a s e s .  The law a p p lic a b le  was N ative  law and Custom i f  
n o t repugnant to  m ora lity  and j u s t i c e .  I f  th ere  was no 
N ative  Court e s ta b lis h e d  In a d i s t r i c t  to  which ap peals
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c o u ld  Toe b ro u g h t  th e  P r o v i s io n a l  C om niss ioner h e a rd  
a p p e a ls  from  S u b - D i s t r i c t  H a tiv e  and S u b - D i s t r i c t  
Courts®
The High C o u rt O rdinance 1929 was r e p la c e d  
by th e  1958 C o u r ts  O rdinance *
The H a t iv e  C o u rts  O rdinance was r e p e a le d  by
s .  4 0 ,
The S u b o rd in a te  C o u rts  were re d u ced  from  f o u r
t o  th r e e  i n  1963•
The p r e s e n t  m a g is t ra te s *  J u r i s d i c t i o n  over
c i v i l  c a s e s  was n o t  t o  exceed  £2 0 0 .
The 1962 L oca l C o u rts  O rd inance  h as  power to
t r y  c a s e s  o f n o n -A fr ic a n s  and  in t h i s  In s ta n c e  i t  i s
c a l l e d  Hon-HaGial Court* In a l l  c a s e s ,  the  law a p p l i c a b l e
in  th e se  c a s e s  was the  law a p p l i c a b le  t o  a p a r t i c u l a r  
1c a s e .
H ative  C ourts  o f
The N a t iv e  Court meant any  C h ie f ,  Headman o r  C o u n se lo r  
to  whom j u r i s d i c t i o n  was g r a n te d  under s .  1 2  o f  the 1 9 2 9  
O rdinance *'
The c o u r t s  were h e ld  In any p lace  w hich  the 
G-overnor a u t h o r i s e d .  B ut In most c a s e s  th e y  s a t  in  p a r -
1 . See in th e  P re fa c e  under law a p p l i c a b l e  to Malawi c o u r t s
m anent p la c e s  where th e s e  c o u r t s  were e s t a b l i s h e d . The 
High C ourt to d  a c c e s s  t o  th e  s u b o rd in a te  c o u r t s  f o r  
a d v ic e  under s .  1 0 3 c o n c e rn in g  e v id e n c e , p ro cedu re  and 
p r a c t i c e ,  la  d e a l in g  w i th  A fr ic a n  c a s e s .
Under the n a t i v e  C ourts  O rd inance  o f 1933
s u b o rd in a te  c o u r t s  co u ld  summon anyone to  g iv e  ev id en ce
1
when so r e q u i r e d .  In s u c h  ca se s  p a r t i e s  were t o  a p p e a r  
in  person  e x c e p t  t h a t  p r o v i s io n s  were made f o r  people  'in 
loco  p a r e n t i s 1 t o  sp eak  f o r  those  under them  (see  pp. 
7 9 -8 0 ) ,
A ppeals  f ro m  th e  N a t iv e  C o u rts  u nd er the
O rd in a n c e .
Prom D i s t r i c t  N a tiv e  C o u rts  d e fe n d a n ts  cou ld
a p p e a l  t o  th e  D.G. C o u rts  o r  P .O . when t h e r e  was no D.O.
* 2Coux*t f o r  f u r t h e r  h e a r in g  ( s e c t io n  2 9 ) .  The p ro c e e d in g s  
co u ld  be t r a n s f e r r e d  from  the S u b - D i s t r i c t  N a t iv e  C o u rts  
t o  th e  D i s t r i c t  N a t iv e  C o u r ts ;  t h i s  was so b o th  in c i v i l  
and in  c r i m i n a l  c a s e s » A f te r  su ch  t r a n s f e r  t h e  D i s t r i c t  
N a t iv e  C o u r ts  were to ‘t ry  th e  ca se s  a s  i f  su c h  c o m p la in ts  
had o r i g i n a l l y  been made to  them .
Once th e  c a s e s  had been s e n t  to  th e  D.C. N a tiv e
1 . The N a t iv e  C o u rts  O rdinance No. 14 , 1933.
2 .  I b i d .
C o u rt o r  P .C . o f  th e  a r e a ,  w hether c i v i l  or c r im in a l ,  
th e  P .C . o r the D .C . cou ld  make such  o r d e r  a s  he th o u g h t  
f i t  h u t  cou ld  n o t  in c r e a s e  a s e n te n c e  o f  f i n e  o r  im p r i s ­
onment w i th o u t  f i r s t  g iv in g  the ac cu se d  an o p p o r tu n i ty  
t o  he h e a rd  "by th e  c o u r t .  I f  th e  P .C . o r  D.C* in c re a s e d  
th e  f i n e  o r p r iso n  se n te n c e  the a c c u se d  o r  d e fe n d a n t  
co u ld  a p p e a l  to  D ,C .,  P ,0*  o r  the  High Court* B ut th e  
D.C* was n o t  a l lo w ed  t o  r e h e a r  th e  case  Hn which he had 
h im s e lf  f i r s t  s a t ,  Cases fo r  r e h e a r in g  o r r e t r i a l  cou ld  
he s e n t  h ack  to  the  same n a t iv e  c o u r t s  or  a n o th e r  n a t i v e  
c o u r t  o f com peten t j u r i s d i c t i o n *
The P .C . W ith the  a p p ro v a l  o f  the Governor had 
th e  power to  a p p o in t  a s in g le  c h i e f  o r  a "body o f c h i e f s  
t o  s i t  a s  a c o u r t  of a p p e a l  w i th  or w i th o u t  a s s e s s o r s *
I f  such  a c o u r t  o f  a p p e a l  was n o t  a v a i l a b l e  the  c a se s  
la y  from  th e  n a t i v e  c o u r t s  to  th e  D.C, o r  P.C* where 
t h e r e  was no D i s t r i c t  C ourt o f  Appeal* Thus any a g g r ie v e d  
p e rso n s  co u ld  w i th in  3 0  days of any d e c is io n  o f the low er 
c o u r t  a p p e a l  to  any h ig h e r  c o u r t ,  i . e .  N a t iv e  C o u rt  of 
A ppeal, D.C*, P .C . o r  the  H igh  C o u r t  a s  the  case  may be* 
The High C ourt had power a l s o  t o  o rd e r  s u b o rd in a te  c o u r t s  
to  make e x e c u t io n s  o f any o rd e r s  made by the  H igh Court 
in  any c a s e .
In r e g a rd  t o  th e  r i g h t s  o f  a p p e a l  from  n a t iv e
c o u r t s  to  h ig h e r  c o u r t s  namely t o  N a t iv e  Court o f A p p ea l,  
to  D i s t r i c t  Com m issioner, P r o v i n c i a l  C om m issioner, and  
f i n a l l y  to  the H igh C o u r t ,  i t  would seem t h a t  u n n e c essa ry  
bu rdens  were p lace d  upon th e  p a r t i e s  t o  a c t io n s *  I t  
would a p p e a r  t h a t  a case  which to d  a l r e a d y  been d ec id e d  
by a c o u r t  composed o f c h i e f s ,  in most c a s e s  w i th  a s s e s s ­
o r s ,  a p p ly in g  n a t i v e  law and custom , would have been 
e x h a u s te d  b e fo re  i t  r e a c h e d  th e  N a tiv e  C o u rt  o f  Appeal* 
Above a l l  the  ca se  co u ld  sometimes be r e t r i e d  by the 
same members a s  b e fo re*  Again p le a d e r s  were n o t  a l lo w e d  
in th e  n a t i v e  c o u r t s  and the  p a r t i e s  to d  t o  be p re s e n t  
in  person  u n le s s  someone in  loco p a r e n t i s  ap p e a re d  f o r  
them . This would t h e r e f o r e  mean t h a t  th e  same p a r t i e s  
who were engaged in th e  same case  in th e  low er c o u r t  
were a g a in  a p p e a r in g  in  the upper c o u r t  f a c i n g  the  same 
members of th e  c o u r t  a p p ly in g  th e  same law a s  was a p p l i e d  
in  th e  low er c o u r t ,  i . e .  n a t i v e  custom  and law u n le s s  
such  law was re p u g n a n t .  I t  would ap p e a r  t h e r e f o r e  t h a t  
what was happen ing  in  t h e s e  c o u r t s  was t h a t  th e  case  
was be ing  r e t r i e d  o r  r e h e a rd  by th e  same members o f  th e  
low er c o u r t*  The main d i f f e r e n c e  was t h a t  th e  members 
o f th e  c o u r t  were s i t t i n g  in a d i f f e r e n t  c o u r t ,  i . e .  th e
1. I b i d . ,  s .  32 ( 1 ) .
N ative  C ourt of A ppea l.
I t  i s  im p o r ta n t  t o  s t a t e  t h a t  th e  advanced  t e c h ­
n iq u e s  of p le a d in g  in  th e  courpb were n o t  f a m i l i a r  to  e v e ry  
member of 'the community in Malawi in  th o se  d a y s .  The 
1933 s .  23 N a t iv e  C o u rts  O rdinance s t a t e d  t h a t  "no 
p le a d e r  may a p p e a r  f o r  any p a r ty  b e fo re  a n a t i v e  c o u r t  
b u t  the c o u r t  may however p e rm i t  th e  husband , o r w i fe ,  
o r  g u a rd ia n ,  o r any s e r v a n t  or the m as te r  . . .  to  
a p p e a r  and  to a c t  f o r  such  p l a i n t i f f  o r  d e f e n d a n t11*
Thus a l th o u g h  th e r e  were c e r t a i n  people q u a l i f i e d  a s  
p l e a d e r s ,  and  who co u ld  tove  used such  te c h n iq u e s  
r e q u i r e d  in  a n a t i v e  c o u r t  of a p p e a l  a s  t h a t  e s t a b l i s h e d  
under the  O rd in an ce , t h e y  were unab le  to  h e lp  th e  p a r t i e s  
in  th e s e  c o u r t s  by v i r t u e  of the O rd in an ce , u n le s s  th e y  
were in  loco  p a r e n t i s  a s  s t a t e d  abo ve .
A nother d e f e c t  i s  the f a c t  t h a t  b o th  P r o v i n c i a l  
Com missioner and D i s t r i c t  Commissioner had a c c e s s  to  
n a t i v e  c o u r t s  o f  f i r s t  in s ta n c e  a s  w e l l  a s  t o  n a t i v e  
c o u r t s  of a p p e a l .  They a l s o ,  in  s i t t i n g  a s  a c o u r t  
o f  a p p e a l ,  s a t  w i th  n a t iv e  a s s e s s o r s *  T h e re fo re  th e  
powers o f the two a u t h o r i t i e s ,  i . e .  th e  D i s t r i c t  Comm­
i s s i o n e r  and the  P r o v i n c i a l  C om m issioner, were n o t  c l e a r l y  
d i s t i n g u i s h e d .  I t  i s  here  t h a t  i t  i s  f e l t  t h a t  th e  
p a r t i e s  were u n n e c e s s a r i l y  burdened  by going to  v a r io u s
c o u r t s  o f a p p e a l  when i t  cou ld  have been p o s s i b l e ,  and 
indeed  n o t  have le s s e n e d  th e  c o s t s  of the  p a r t i e s ,  t o  
go d i r e c t  from  the N ative  C ourts  t o  e i t h e r  the D i s t r i c t  
Commissioner o r  th e  P r o v i n c i a l  Commissioner a lo n e ,  b u t  
n o t  t o  b o th  and then  to  th e  High C o u rt u n le s s  t h e r e  was 
no P .C . C o u rt  e s t a b l i s h e d *  In a d d i t i o n  t h i s  would have 
o b v io u s ly  e x p e d i te d  th e  d i s p o s a l  o f  the c a s e .
A ltho ugh  th e r e  was a r i g h t  o f a p p e a l  in  the  
O rd inance  to  v a r io u s  h ig h e r  c o u r t s ,  i t  i s  n e c e s s a r y  to  
mention t h a t  t h i s  r i g h t  was a t  the  d i s c r e t i o n  o f  the  
G overnor, whocould r e f u s e  a p p e a l  in  c e r t a i n  c a s e s  w hich 
in  h i s  o p in io n  were " f r i v o lo u s  o r t r i v i a l "  and n o t  e n t ­
i t l e d  to  a p p e a l ;  hence t h i s  r i g h t  o f  a p p e a l  on the  p a r t  
of the  l i t i g a n t s  was a l im i t e d  r i g h t .
The Supreme C ourt o f  A ppeal f o r  N yasaiand a t  
Cape C olony .
B efore  the e s ta b l i s h m e n t  of the High C o u rt o f 
N y asa ian d  in  1902 th e  h i g h e s t  c o u r t  of a p p e a l  b e fo re  the 
P r iv y  C o u n c i l  was th e  Supreme Court o f (Appeal a t  Cape 
Colony in  S o u th  A f r ic a .  This was e s t a b l i s h e d  by th e  Cape 
of Good Hope A ct o f  1890* This c o u r t  had a p p e l l a t e  j u r ­
i s d i c t i o n  f o r  a p p e a ls  from  any c o u r t  a c t i n g  under " the  
A f r ic a  O rder in  C o u n c il  1889"* (Appeals to  t h i s  Supreme 
C ourt a r e  a u th o r i s e d  in the manner p ro v id ed  by th e  above
O r d e r . )
This c o u r t  had j u r i s d i c t i o n  and power to  
e n t e r t a i n ,  h e a r ,  and de te rm in e  a l l  a p p e a l s  in m a t te r s  
b e fo re  i t  and a l l  c a se s  s t a t e d  fo r  i t s  o p in io n  I s . l #  
o f  th e  1890 O rder in  C ouncil*
The p rocedu re  of the c o u r t  was to  be a d a p te d  
by th e  judg es  who had power t o  v a ry  su ch  p ro c e d u re s  from  
tim e to  tim e under s . 4 .  T h is  v a r i a t i o n ,  however, was n o t  
to  be re p u g n a n t  t o  o r  i n c o n s i s t e n t  w i t h  any a r t i c l e ,  
p ro v is io n  or r u l e  c o n ta in e d  in  the A f r i c a  O rder in  C ouncil*  
The power g iv en  to  the  Judge of the  Supreme 
C o u rt  a t  Cape o f  Good Hope t o  v a ry  th e  p ro cedu re  from  
tim e to  tim e  was n e c e s s a ry  in  o rd e r  to  a d a p t  to  the  
v a r io u s  c a s e s  coming from  v a r io u s  c o lo n ie s*
The Law A p p lic a b le  .
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Any n a t t e r  t o  be d e te rm in ed  in  the  Supreme
C ourt o f A ppeal in  the Cape o f  Good Hope was t o  be in
a c co rd an c e  w i th  the law of th e  C o u rt  from  w hich  su ch
m a t te r  was b ro u g h t .  E i t h e r  on a p p e a l  o r  upon c a se  s t a t e d
1an w r i t i n g  from  the  Supreme C o u r t ,  under s . 5*
The sy s tem  o f a p p e a l  to  th e  C ourt o f  A ppeal a t
1 .  The Government G a s e t te ,  Cape of Good Hope, Cape Town, 
1890, Ju ly-D ecem ber p . 10 , 7 , 8 .
Gape Colony c r e a te d  d i f f i c u l t i e s  f o r  Malawi l i t i g a n t s  *
But i t  i s  n o t  s u r p r i s i n g  t h a t  th e r e  were d i f f i c u l t i e s  
f o r  the Supreme C ourt a t  Cape Colony because  in most 
of the  o a se s  c o n c e rn in g  A f r ic a n s  which would have gone 
th e r e  i t  would have meant t h a t  th e  C ourt would r e q u i r e  
A fr ic a n  a s s e s s o r s  a s  th e  law a p p l i c a b le  was A fr ic a n  
Gusto n a ry  law under S«5 o f  the Supreme C ourt a t  Cape 
Colony* which was u n l ik e ly  to  be Icq own by th e  Judges  
a t  Cape C olony. The s i t u a t i o n  m ight have been th e  
same in t h a t  the judges  a t  Cape Colony would have r e q ­
u i r e d  the a id  of a s s e s s o r s  c o n v e rsa n t  w i t h  E n g l i s h  Common 
law* a s  th e  judges of the  Supreme C ourt a t  Cape Colony 
would be c o n v e rs a n t  w i th  Ho man-Butch law .
A lthough  th e r e  a r e  no re c o rd e d  c a s e s  of a p p e a ls  
in murder c a s e s  in v o lv in g  Europeans in th e  m a t e r i a l  used
f o r  t h i s  study* Jo h n s to n  m entions t h a t  a l l  murder a p p e a ls
2by E uropeans had to  go t o  Cape Colony* and i t  may t h e r e ­
f o r e  be deduced t h a t  murder c a s e s  com m itted by E uropeans 
were h e a rd  by the Supreme C ourt a t  Cape Colony b e fo re  
th e  e s ta b l i s h m e n t  of the  E a s t  A fr ic a n  Supreme C ourt o f 
A ppeal in 1902» In a d d i t i o n  t h e r e  were t r a v e l  inconven-'
1* Murray* S*S,* Tbs Handbook of Hyasaland* op , c i t .  p , 147
*  ^ ftaSh a w m iiTTiiiirKTi » ,* '-»*■
2 , Johnston*  H ,H ., B r i t i s h  C e n tra l  A f r i c a , p .  154,
ie n c e s  a s  com m unications were n o t  advanced  d u r in g  th i s  
period*  And t h i s  meant expen ses  w hich  th e  A fr ic an  
l i t i g a n t s  u n l ik e  th e  European ones , were u n l i k e l y  to  
a f f o r d .  Above a l l  i t  was u n l ik e ly  t h a t  an A fr ic a n  
would know t h a t  such  a r i g h t  of a p p e a l  t o  Gape Colony 
ev e r  e x i s t e d  a s  a l l  the P ro c la m a tio n s  were in E n g l i s h  
and u n l i k e l y  t o  he known by A fr ic a n s  a t  t h i s  tim e* I t  
was n o t  s u r p r i s i n g  t h a t  the  Commission w hich  in q u i re d  
ab o u t th e  ca u se s  of the  E a t iv e  R is in g  in  1915 recomm­
ended t h a t  O rd in an ces  and R e g u la t io n s  sh o u ld  be p u b l ish e d
1in  l o c a l  Danguage s *
The powers o f th e  Supreme C ourt a t  Cape Colony 
which were ex ten d ed  t o  Malawi were r e p la c e d  by th e  E a s t  
A fr ic a n  G ourt of A ppeal whose a p p e l l a t e  j u r i s d i c t i o n  was 
ex ten d ed  to  Malawi in  1902.
The E a s t  A f r ic a  C ourt of A ppeal 
The u n s a t i s f a c t o r y  r e s u l t s  e x p e r ie n c e d  w i th  the  
Supreme C ourt o f A ppeal a t  Cape Colony were m i t ig a te d  
(b u t  see p .  14) by th e  e s ta b l i s h m e n t  o f  the  E a s t  A f r ic a  
P r o t e c t o r a t e s  C o u rt  of Appeal? c r e a t e d  by th e  B r i t i s h  
C e n t r a l  A f r ic a  O rder in C o u n c il  of 1902* The C ourt had 
c r im in a l  and  c i v i l  j u r i s d i c t i o n  of a l l  p e rso n s  and m a t te r s
1 * The R e p o r t  of th e  Commission to  In q u i r e  i n to  the  Causes 
of the N a t iv e  R is in g ?  op* o i t «» 1 9 1 6 ? p . 7*
w ith in  th e  P r o t e c t o r a t e  . The powers o f t h i s  C o u rt  were 
no t changed by th e  1907 N y asa lan d  O rder in  C o rn e l l  b u t  
t h i s  O rder ex ten d ed  th e  powers o f  th e  H igh C ourt o f  
N yasaland s i t u a t e d  in  N yasa iand  and c r e s t e d  in  1902? 
whose a p p e a l s  w ent to  th e  E a s t  A f r ic a  C ourt of Appeal*
As in  the  case  of th e  in co n v en ien c e  e x p e r ie n c e d  
a t  Cape Colony i t  would seem t h a t  th e  l i t i g a n t s  g e n e r a l l y  
found i t  im p o ss ib le  in p r a c t i c e  to  a p p e a l  to the  E a s t  
A f r ic a  G ourt of A ppeal f o r  E a s t  A f r ic a  on the gx?ounds 
t h a t  i t  was ex p en s iv e  f o r  th e  A fr ic a n  l i t i g a n t s  t o  t r a v e l  
to  th e  E a s t  A f r ic a  C o u rt  of A ppeal w hich was s i t u a t e d  
o u t s id e  M alawi. 3h a d d i t io n ?  the.re do n o t  a p p e a r  to  have 
been ad e q u a te  channe I s  th ro u g h  w hich  th e  Afx*ican l i t i g a n t s  
cou ld  ap p ea l*  As seen  above? th e r e  was a r i g h t  o f a p p e a l  
from  th e  S u b - D i s t r i c t  C ourt t o  th e  D i s t r i c t  C ourt and from  
th e r e  t o  th e  High Court of N yasa iand .
The powers o f the E ast A fr ican  Court of Appeal 
a s  ex ten d in g  to  Malawi? which was th e h ig h e s t  co u rt of 
ap p ea l b efore th e  Erivy O ouneil f o r  Nyasaiand? were ab o­
lis h e d  by the 1947 E ast A fricauC ourt o f Appeal Ordinance . 
I t s  p lace was taken by the Nyasaiand and Rhodesia Gourt 
of Appeal e s ta b lis h e d  in th a t  same y ea r . The new Court 
of Appeal had ju r is d ic t io n  over th e  p eop les of Southern 
and Northern Rhodesia and N yasaiand. This was su p p le -
308 *
manted b y th e  F e d e r a l  Supra ms Court o f Appeal? c r e a t e d
by th e  Rhodesia and N yasaiand F ed eration  Act 1953? s . 46 1,
In 1963? the p lace of the F ed era l Supreme Court
of A ppeal was taken  by the  N yasaiand Supreme C o u r t  of
A ppeal f o r  N y asa iand . The name f o r  t h i s  c o u r t  was changed
from  th e  Supreme C ourt o f Appeal by the  Malawi Independence
C o n s t i tu t io n ?  s .  79 1.
The High C ourt of N yasa iand
This was e s t a b l i s h e d  by th e  B r i t i s h  C e n t r a l
A f r ic a  O rder in  C ou n c il  1902. T h is  was th e  l a s t  C ourt
of A ppeal in  th e  P r o t e c t o r a t e ,  But p a r t i e s  had the r i g h t
to  a p p e a l  to  th e  Supreme C o u rt a t  Capa Colony i f  th e y
were n o t  s a t i s f i e d  by th e  d e c is io n  of the High C ourt o f
N yasa iand  and l a t e r  co u ld  havc f u r t h e r  a p p e a l  t o  the
E a s t  A f r ic a  C o u rt  of A ppeal a f t e r  i t s  e s t a b l i s h m e n t  in
1902„ The C o u r t  had j u r i s d i c t i o n  over a l l  p e rso n s  in
c i v i l  and  c r im in a l  n a t t e r s  in th e  P r o t e c t o r a t e  and over
a l l  B r i t i s h  s u b j e c t s .  The High Court o f N yasaiand? a p a r t
from  i t s  a p p e l l a t e  j u r i s d i c t i o n ?  had power to  in te rv e n e
in  c e r t a i n  c a s e s  d ec id e d  in  the  D i s t r i c t  C o u r ts ,  I t  a l s o
had to  c o n f irm  c e r t a i n  s e n te n c e s  passed  in  th e  s u b o rd in a te  
1
c o u r t s .
1, The Handbook o f  Nyasaiand? 1908? p . 148.
Powers of C o u r ts  o f Appeal t o  C a l l  A sse s so rs
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A l l  th e  c o u r t s  of a p p e a l  under w hich  B r i t i s h  
C e n t r a l  A f r ic a  O rd e r  in  C o u n c il  had a r i g h t  of c a l l i n g  
{rn a t i v e ,f a s s e s s o r s  to  a id  them in  r e h e a r in g  o r  t e t r i a l  
of c a s e s  on a p p e a l .  The O rdinance does n o t  s t a t e  the  
q u a l i f i c a t i o n  f o r  a s s e s s o r s  t o  the  c o u r t s  of a p p e a l  and 
i t  would a p p e a r  from  th e  O rdinance t h a t  the q u a l i f i c a t i o n  
was th e  same a s  under custom ary  law? where th e y  were 
q u a l i f i e d  by custom  in t h a t  th ey  s a t  w i th  th e  C h ie f  and
h e a rd  d i s p u t e s  and c o m p la in ts  from  the  people  in  t h e
1co mmun i t y .
A lthough  i t  i s  t r u e  t h a t  th e  same a s s e s s o r s  
a s  th o s e  who s a t  w i th  the  C h ie f  under custom ary  law s a t  
on th e  c o u r t s  of ap p e a l?  i t  i s  a l s o  t r u e  t h a t  t h e i r  powers 
and in f lu e n c e  were a f f e c te d *  W ith th e  C h ie f  th e y  were on ly  
to  a d v is e  him in  m a t te r s  in  which th e  c h i e f  h im s e lf  was 
in fo rm ed ; w hereas th e  D i s t r i c t  Com m issioner, P r o v in c i a l  
Commissioner or the judge of th e  High C o u rt  was g e n e r a l ly  
n o t  c o n v e rs a n t  w ith  th e  custom  and law of th e  people w i th  
whom he was d e a l in g ?  n o r  d id  he Imow th e  custom ary  law 
a p p l i c a b le  to th e  case  he was t r y i n g .  T itw as n e c e s s a r y  
t h e r e f o r e  t h a t  a d v i s e r s  h e lp in g  t h e  D i s t r i c t  C om m issioners,
1 . Repox*t of th e  Commission . . .  To E n q u ire  in to  the
F i n a n c i a l  P o s i t io n  . . .  of N yasaiand? o p . o i t . ? p . 338 ,
P r o v i n c i a l  Com m issioners or High C ourt judges  shou ld  have 
been more c c o n v e rs a n t  w i th  custom ary  law than  th o s e  who 
a d v is e d  th e  C h ie f  in d e c id in g  th e  same ca se s?  a s  upon 
t h e i r  a d v ic e  the  w e igh t of th e  c o u r t 1 s d e c is io n  l a y .  I t  
i s  however n e c e s s a r y  t o  add t h a t  th e  r i g h t  to  d ec id e  on 
su c h  m a t te r s  was th e  p re ro g a t iv e  of th e  c o u r t ;  hence some­
t im e s  th e  o p in io n s  o f  th e  A f r ic a n s  were d i s r e g a r d e d  a s  
rep u g n an t t o  th e  c a s e s  in  q u e s t io n .  T h is  p r e ro g a t iv e  
was seen  in  c a s e s  of a d u l t e r y  com m itted by A f r ic a n s  and 
mwavi t r i a l  c a s e s  where? a s  seen  in the  qyes o f th e  A fr ic a n  
a d u l t e r y  was a crim e and n o t  a c i v i l  wrong a s  in E n g l i s h  
law . 3h mwavi t r i a l s ?  d e a th  o c c u r r in g  fro m  the  o r d e a l  
was n o t  a  crim e w hereas  i t  was so under E n g l i s h  law .
But th e  c o u r t  had th e  p re ro g a t iv e  to  c a l l  th e  l a t t e r  
ca se  m anslaugh te r?  and th e  form er c r im i n a l  a s  in A fr ic a n
law . B u t t h i s  depended on th e  w eig h t of t h e  case  a s
1viewed by th e  c o u r t .
The power of a s s e s s o r s ?  o r p le a d e r s  a s  th e y  
were c a l l e d  in  1903? was con firm ed  in  th e  1903 High C ourt 
O rd in a n c e , There were two c l a s s e s  o f  A f r ic a n s  who c o u ld  
h e lp  in  th e  H igh G ou rt a s  p l e a d e r s .  The f i r s t  g roup  was 
t h a t  aslced by th e  p a r t i e s  to  a c a s e .  T h is  was done g ra»
1 . Murrays.yS.S* Handbook o f N y asa ian d . op , c i t . 1907.
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t u i t o u s l y . Group invo was t h a t  of any o th e r  person  s e l e c t e d  
by th e  ju d g e . There were no s p e c i a l  q u a l i f i c a t i o n s  r e q ­
u i r e d  f o r  the  p eo p le ,  b u t  th e y  had to  have good c h a r a c t e r  
and some e x p e r ie n c e  of th e  law a p p l i c a b l e  to  th e  c a s e .
The g roup  which was s e l e c t e d  by th e  H igh G ourt was p a id  
1by th e  G o u r t .  T h is  was ex ten d ed  by the  1908 L egal
P r a c t i t i o n e r s  R u le s ,  by w hich  the  l a s t  group? i . e .  th e
g ro u p  s e l e c t e d  by the  judge in  th e  H igh G ourt, was to
pay a £ 1  f e e  t o  th e  Gourt in o rd e r  to  o b ta in  a l l i c e n c e
2t o  p le a d  in  th e  High G o u rt .  The r u l e s  r e g a r d in g  t h i s  
g ro u p  do n o t  s t a t e  w h e th e r  th e se  people  a f t e r  th e  payment 
of £1 were e n t i t l e d  to  p lead  in any case  in th e  High Gourt? 
or w hether t h i s  was t o  be done a t  th e  r e q u e s t  of th e  High 
Gourt Judge a s  was under th e  1903 High G ou rt O rd in an ce .
The d i s t i n c t i o n  seems t o  be t h a t  by th e  1903 High Gourt 
O rd inance  th e y  were p a id  rem u n e ra tio n  a t  the  d i s c r e t i o n  
of th e  ju d g e , b u t  by the  L egal P r a c t i t i o n e r s  R u le s  of 
1 9 0 8  th ey  were to  be p a id  a s  a  r i g h t ,  and t h i s  seems to  
be so in e v e ry  case  th e y  p le a d e d .
I t  i s  i n t e r e s t i n g  to  n o te  t h a t  g ro u p  one i s
1 . B r i t i s h  C e n t r a l  A fr ic a n  G a z e t te ,  O c tober 3 1 s t  1 9 0 3 , 
No, 155, V ol. X .10 , p .  148.
2 . L eg a l  P r a c t i t i o n e r s  R u le s  1 9 0 8 , N yasa iand  Government 
G a z e t te ,  V ol. 15, No. 6 ? 1908, p . 8 6 ,
s i m i l a r  to  th e  f a m ily  head o r  any member o f  th e  fa m ily  
o r anyone below him to  whom he s to o d  in lo co  p a r e n t i s .
Such m a t te r s  u s u a l ly  to o k  p lace  between th e  f a t h e r  (and) 
or f o r  h is  w ife?  c h i l d r e n ,  s i s t e r  o r m other, and in  the 
o lden  days i t  a p p e a rs  t h a t  th e  m aster  d id  so f o r  h i s  
s l a v e s ,  and i t  was a l s o  so e n a c te d  in  th e  O rdinance of 
1903* The second  g ro u p  i s  s i m i l a r  to  th e  system  c a l l e d ,  
under cu s to m ary  law , c o u r t  a d v i s e r s ,  o r  th e  aphungu.
They were term ed d i f f e r e n t l y  by v a r io u s  t r i b e s ?  the  
Angoni te rm ed  them  the n d u n a ; th e y  were Makambala among 
th e  Ngonde and som etim es term ed by th e  Ohewa a s  ankhsowe 
of th e  c o u r t .  In a l l  c a s e s  th e s e  te rm s were q u a l i f i e d  
by th e  word "of th e  c o u r t "  » of th e  "B¥AL0" .  The people  
in  t h i s  c a p a c i t y  had u s u a l ly  t o  be members o f th e  c h i e f Ts 
h o u se h o ld .  Sometimes th e y  were s e l e c t e d  f o r  t h e i r  s p e c i a l  
know ledge. But the  i r r e g u l a r i t i e s  e x i s t i n g  in  custom ary  
law w hich  were used by A fr ic a n  p le a d e r s  ( c a l l e d  the  
Aphungu) induced  th e  B r i t i s h  A d m in is t r a t io n  t o  r e g u la te  
su ch  procedure  t o  be fo l lo w e d  by th e  A fr ic a n  p le a d e r s ,  
which was c o n ta in e d  in th e  High Gourt P r a c t i c e  and P ro ­
cedu re  O rd inance  o f 1906.
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The O rdinance was in t ro d u c e d  to  r e g u la te  th e
P r a c t i c e  and  P rocedure  O rdinance
mode of g iv in g  ev id en ce  by A fr ic an  w itn e s se s*  As under
custom ary  law , th e y  were examined o r a l l y  in p u b lic *
But in  g rav e  c a s e s  th e y  were examined in  se c lu d e d  p lace s*
fhe  c o u r t  was p r e s id e d  over by th e  High C ourt judge i f
1i t  w ent t h e r e  on appea l*  f h i s  sy s tem  of exam ining 
w itn e sse s*  under th isn O rd  in  a n c e , was a l s o  used in lower 
c o u r t s  where a C h ief o r  a P r i n c i p a l  Headman was p re s id in g *  
Q?he main d i f f e r e n c e  between w i tn e s s e s  g iv in g  ev id en ce  
u n d e r  custom ary  law and th o se  g iv in g  ev id en ce  in m ag is­
t r a t e s  c o u r t s  i s  t h a t  in  th e  l a t t e r  ca se  th ey  were n o t  
a f r a i d  o f g iv in g  ev idence  in  open c o u r ts *  in t h a t  th e y  
were u s u a l ly  p r o te c te d  by the c o u r t s  them se lves*  and 
anyone a t t a c k i n g  o r  a b u s in g  them  a f t e r  g iv in g  ev id ence  
was l i a b l e  to  punishm ent* Under custom ary  law su ch  
p r o t e c t io n  was n o t  a v a i l a b l e ,  and i t  was som etim es 
n e c e s s a r y  f o r  the  w i tn e s s e s  to h id e  th e m se lv e s  in a  
n e a rb y  p lace  or in  a t r e e  o v e r lo o k in g  th e  Bwalo, where 
th e y  c o u ld  n o t  be s e e n .  Prom th e s e  h idden  p la c e s  th e
3
w i tn e s s e s  sh o u te d  loud  enough t o  be h o a rd  by t h e  c o u r t*  "
1* fhe  H igh  C ourt P r a c t i c e  and P rocedure  O rd in a n c e , B r i t i s h  
C e n t r a l  A f r ic a n  G a z e t te ,  1906*
2 0 See Under P rocedure*  C hapter IV* P a r t  I*
3 . G am itto , C hief Kas emba, Vol* I I ,  op. c i t * p . 148*
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fhe w i tn e s s  d id  n o t  g iv e  h i s  name in  open c o u r t  b u t  to d  
a l r e a d y  seen  th e  c o u r t  b e fo re  the  p ro c e e d in g s  and was 
known t o  th e  c o u r t  and the  a d v i s e r s  *
O th e r  C o u rts  o f Appeal
iiiniin>TiTiTiTr~n'«Tri^'iiMimww>»wnt'^M»i~irrr]MTiMiTin«pii<iiiiriiiii m n m r i  Y tif tm i iin w iii 11
By v i r t u e  of th e  A f f ic a  O rder in  C o u n c il  o f 
1889, U yasa land  became a P r o t e c t o r a t e  of Her M ajesty  and 
in  consequence the people  became h e r  s u b je c ts *  This e n ­
t i t l e d  them t o  have a c c e s s  to  th e  c o u r t s  whose j u r i s d i c ­
t i o n  ex ten d e d  to  the C olonies*  fhe h ig h e s t  c o u r t  o f  
a p p e a l  was th e  P r iv y  C ouncil*  But due to  th e  d i f f i c u l t i e s  
and ex p e n ses  in v o lv ed  th e r e  does n o t  a p p e a r  to  have been 
any A fr ic a n  a p p e a l  to  the  P r iv y  C o u n c i l0
As in  a l l  c a s e s  o f  High C o u rts  o u t s id e  Malawi 
t h e r e  were th e  in c o n v e n ie n c e s  on the  p a r t  o f  A fr ic a n  
■ l i t i g a n t s  to  e x e r c i s e  t h e i r  r i g h t  o f a p p e a l  t o  h ig h e r  
c o u r t s  than  th o s e  in  Malawi f o r  re a s o n s  e x p la in e d  in the  
case  of the  Supreme C ourt of A ppeal of Cape Colony and 
th e  E a s t  A f r ic a  C o u rt  of Appeal* By 1933 th e r e  were no 
c a se s  ta k e n  to  the  P r iv y  C o u n c il  by A fr ic a n  l i t i g a n t s  
a l th o u g h  th e y  to d  su c h  a r i g h t ,  to d  th e y  an o p p o r tu n i ty  
t o  do so*
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CHAPTER I 1 I I
m w  o p p m q es
T r i a l  by Mwavi
Under custom ary  law t r i a l  by mwavi was the  
l a s t  c o u r t  of ap p ea l*  T his  meant t h a t  th e  c h i e f  was 
n o t ,  in  t h i s  re g a rd ,  th e  h ig h e s t  a u t h o r i t y  in  th e  comm­
u n i ty  * Many in n o c e n t  peop le  were a sk e d  to  ta k e  mwavi 
and many l i v e s  were l o s t  in  t h i s  way, by t h i s  po isonous 
su b s ta n c e  *
When th e  C o l l e c t o r s  and C o n su la r  C o u rts  were
e s t a b l i s h e d  i t  was s t a t e d  t h a t  th e y  were t o  d e a l  w i th
most c a s e s  in v o lv in g  E uropeans and A s ia n s .  Bjit th e y
were a l s o  to  d e a l  w i th  c a s e s  where A f r ic a n s  and Europeans
were p a r t i e s  to  the  a c t io n *  By 1893 i t  was f e l t  t h a t
a l th o u g h  h e r e d i t a r y  c h i e f s  were t o  d e a l  w i th  minor c a s e s
in v o lv in g  A f r ic a n s  i t  was c o n s id e re d  n e c e s s a r y  t h a t
s e r i o u s  c a s e s  though  in v o lv in g  A f r ic a n s  sh o u ld  be d e a l t
1w i th  by C o l l e c t o r s .
As mwavi was f e l t  to  be a s e r i o u s  o ffe n c e  d u r in g  
th e  B r i t i s h  a d m i n i s t r a t i o n ,  i t  was tak en  f o r  g ra n te d  t h a t
1. Johnston, II.H., B r i t i s h  Central A f r i c a , op. c i t . , p. 114.
th e  c o l l e c t o r s  would d e a l  w i th  su ch  o f f e n c e s .  However,
th e y  had to  g e t  th e  s a n c t io n  o f the Commissioner a t  Zomba
in o rd e r  to  impose th e  d e a th  s e n te n c e  on any o f fe n d e r*
Thus i t  i s  n o t  s u r p r i s i n g  t h a t  f o r  tw en ty -o n e  y e a rs  s in c e
th e  e s ta b l i s h m e n t  of the  government th e r e  was no o rd in an c e
passed  to  r e g u la te  the  o f fe n c e  o f  mwavi t r i a l .
O ffe n c e s  of mwavi t r i a l  in c re a s e d  day by day
and i t  was e s t im a te d  t h a t  a b o u t  h a l f  o f the  whole p o p u l-
1a t  ion  o f Malawi d ie d  a s  a r e s u l t  of t h i s  t r i a l .  Such 
a s e r i o u s  s i t u a t i o n  n e c e s s i t a t e d  v ig o ro u s  l e g i s l a t i o n  
t o  gu ide  th e  m a g i s t r a t e s  in t r i a l s  of su c h  o f f e n c e s ,  f o r  
i t  was so w id esp read  t h a t  i t  even p e n e t r a t e d  t o  the  t o m s  
where A f r ic a n s  l iv e d  in  European q u a r t e r s .  The punishment 
of mwavi t r i a l  was c o n ta in e d  in the  W i tc h c r a f t  O rd inance 
of 1911o There were t h r e e  c a t e g o r i e s  of su ch  o f f e n c e s ? “
(a )  Any person  who i n s t i g a t e d  th e  ‘t r i a l  of mwavi 
o r  bo i l i a  g w a te r  w hich r e s u l t e d  in th e  d e a th  
o f  any  person  was l i a b l e  to  te n  y e a r s 1 im p r i s -  
on men t  *
(b ) Any parson  who a id e d  o r a b e t t e d  members of such  
a t r i a l  was sen ten c ed  to  l i f e  im prisonm en t.
.(c) Any p e rso n s  who were w i tn e s s e s  to  su ch  a  t r i a l
1. H u ff ,  H .L . , H yasa land  under the P o re ig n  O f f i c e ,  op . c i t ,  
1906, p. 319 . — —  - e — —
were l i a b l e  to  a f i n e  o f  up to  £5*
The a i d e r s  and  a b e t t o r s  were th o se  who e i t h e r  
s o ld  mwavi s u b s ta n c e s  to  the  d i v i n e r s  or a l lo w ed  h i s  
house to  be used  a s  a p lace  f o r  su ch  a t r i a l *
The c l a s s  o f a i d e r s  and a b e t t o r s  in c lu d e d  th o s e  
who h e lp e d  in th e  employment of the  d i v i n e r s  b u t  who were 
f i n e d  £ 2 5  o r im prisonm ent n o t  ex ceed in g  t h r e e  y ea rs*
As s t a t e d  above d u r in g  th e  B r i t i s h  a d m i n i s t r a t ­
ion t r i a l  by mwavi was c o n s id e re d  one o f  th e  most s e r i o u s  
o f f e n c e s  and t h a t  i s  why i t s  punishm ent was so s e v e re .
The c l a s s  of a i d e r s  and a b e t t o r s  in c lu d e d  c h i e f s ,  
who a id e d  or a b e t t e d  th e  d i v i n e r s .  I f  such  o f fe n c e s  were 
com m itted w i th in  t h e i r  j u r i s d i c t i o n ,  su ch  c h i e f s  were
made l i a b l e  to  a  f i n e  n o t  exceed ing  £ 2 5  o r  im prisonm ent
1n o t  e x c eed in g  f i v e  y e a r s .
I t  was im p o r ta n t  t h a t  th e  c h i e f  h im s e l f  sh ou ld  
be pun ished  s e v e r e l y  because  i t  was he who gave the  r i g h t  
to  t r i a l  by mwavi. Hence i f  th e  c h i e f  had fo rb id d e n  any 
such  t r i a l s  i t  would e x p e d i te  th e  d is a p p e a ra n c e  of t h i s  
crim e and e l im in a te  th e  n e c e s s i t y  f o r  c r im i n a l  i n v e s t i g ­
a t i o n  *
Under custom ary  law mwavi t r i a l  was sometimes
1. W i tc h c r a f t  O rd in a n ce , 261, V ol. X V III Ho. 7, p* 100, 1911
s e r i o u s l y  ab used  where f o r  in s ta n c e  d i v i n e r s  were b r ib e d
by th e  p l a i n t i f f  in o rd e r  t o  make su re  t h a t  h i s  opponen t
1would meet w i th  h i s  dea th*  But the  f e a r  of su ch  d e a th  
r e s u l t e d  in some o f  th e  accu sed  b r i b i n g  the  d i v i n e r  in 
o rd e r  to  reduce  th e  po isonous su b s ta n c e  and a v o id  f a t a l -
* 4-  2l t y  *
la  su ch  c a s e s  i t  was im p o r ta n t  f o r  c h i e f s  in
th e  a r e a s  where t r i a l s  were abused  to  r e f u s e  p e rm iss io n
f o r  such  t r i a l s  w i th in  t h e i r  j u r i s d i c t i o n  , on th e  ground
t h a t  i t  was b e in g  used  a s  an abuse  because  c e r t a i n  people
u n n e c e s s a r i l y  a d m in is te r e d  i t  and in soma c a s e s  i t  was
3b e in g  a d m in is te r e d  because  o f p e r s o n a l  h a tre d *  fhe  
O rd inance  was t h e r e f o r e  n o t  im posing a new o b l ig a t io n  
on th e  c h ie f s *  e s p e c i a l l y  th o s e  who d id  p r e v io u s ly  e x e r ­
c i s e  t h e i r  power of r e g u la t i n g  such  t r i a l s *  fhe d i f f e r ­
ence however between th e  r e s t r i c t i o n s  p u t  by th e  1911 
O rd inance  on the  c h i e f s  was t h a t f  the  c h i e f s  were pun­
ish e d  i f  th ey  gave p e rm iss io n  to  d i v i n e r s  to  co n d u c t 
su ch  t r i a l s  w i th in  t h e i r  j u r i s d i c t i o n ,  w hereas under 
custom ary  law th e r e  was no such  pun ishm ent i f  a v i l l a g e
1* B u f f ,  H .l*  N yasa iand  u nder the f o r e ig n  O f f i c e ,  op, c i t *,
p a 321*
2* Ibid® , p* 321
3® I n te r v ie w  - O hief C hakhum bila .
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headman o r  c h i e f  r e fu s e d  to  g iv e  p e rm is s io n  f o r  such  
t r i a l s .
Between 1911 and 1929 t h e r e  were found  t o  be
an i n c r e a s in g  number of d e a th s  by mwavi o c c u r r in g  in  th e
v i l l a g e s .  And t h i s  n e c e s s i t a t e d  a f u r t h e r  amendment t o
1th e  O rd in a n c e . In a d d i t i o n  to th e  powers g iv en  to  the  
m a g i s t r a t e s  by th e  1911 O rd in a n c e , i t  was found  n e c e s s a r y  
t h a t  the Governor sh o u ld  be g iven a b s o lu t e  power to  i n t e r ­
vene whenever i t  was n e c e s s a ry  to  s u p e rv is e  th e  w orking
2of the  O rd in a n c e .  For in  s p i t e  of th e  1911 O rdinance 
th e r e  were c a s e s  in  th e  v i l l a g e s  whereby A f r ic a n s  s e c ­
r e t l y  a d m in i s te r e d  mwavi po ison  a s  the l a s t  c o u r t  o f  
a p p e a l ,  and th e s e  n e c e s s i t a t e d  th e  changes  in  p rocedure  
and punishm ent c o n ta in e d  in  the  1929 O rd in a n c e ? whereby 
p a r t i e s  to  su ch  an o f fe n c e  were l i a b l e  to  seven y e a r s 1 
im prisonm ent i f  t h a t  t r i a l  r e s u l t e d  in  d e a th  o r  p h y s ic a l  
i n j u r y .
2?he 1911 O rd inance  f i x e d  the  se n te n c e  t o  te n  
y e a r s  b u t  the 1929 O rd inance in d u ced  i t  to  seven  y e a r s ,  
fhe r e a s o n s  a s  g iv en  to  the l e g i s l a t i v e  C o u n c i l  o f  Malawi 
t h a t  y e a r ,  were t h a t  th e r e  were many c a s e s  o r i g i n a t i n g
1. W i tc h c r a f t  (Amendment) O rdinance 1929, H y asa lan d  
Government G azette*  May,
2 ,  Ib id
3 2 0 .
from  the  mwavi p r a c t i c e s .  And i t  was f e l t  t h a t  i f  the  
se n te n c e  was reduced  i t  would be p o s s ib le  t o  im prison  
more o f f e n d e r s ,  I t  was f u r t h e r  s t a t e d  in th e  same 
L e g i s l a t i v e  C o u n c il  t h a t  th e s e  o f f e n d e r s  r e p e a te d  the 
o f fe n c e  a s  soon a s  th ey  r e tu r n e d  from  p r i s o n ,  and t h e r e ­
f o r e  had t o  be im prison ed  a g a in  f o r  seven  y e a r s ,  b u t  
n o t  t e n  y e a r s ,  and  in  o rd e r  to  t r y  and b re a k  down t h i s  
d e e p so a te d  b e l i e f  in mwavi th e  l e g i s l a t o r s  found i t  
more p r o f i t a b l e  t o  have a s h o r t e r  te rm  o f im prisonm ent
a s  th e  p r i s o n s  co u ld  n o t  accommodate so many o f f e n d e r s  
1a t  once .
I t  has been s t a t e d  t h a t  em ploying o r  c o n s p i r in g
w ith  d i v i n e r s  f o r  th e  purpose o f t r i a l  by mwavi was a l s o
omade an o f fe n c e  p u n ish ab le  w i th  l i f e  im prisonm ent, by 
th e  1929 O rd in a n c e ,  I t  i s  i n t e r e s t i n g  to  n o te  here  t h a t  
the  p r i n c i p a l  o f f e n d e r s ,  i . e .  th e  d i v i n e r s  th e m s e lv e s ,  
r e c e iv e d  l e s s e r  punishm ent than th o se  who on ly  c o n s p ire d  
w i th  o r  employed them  to  a d m in is te r  th e  mwavi f o r  the  
l a t t e r  were s e n te n c e d  to  l i f e  im prisonm ent w h ile  the 
d i v i n e r s  were th e m se lv e s  im prisoned  f o r  up to  seven 
y e a r s  by th e  1 9 2 9  O rd in a n c e .  Dhe l a t t e r  g ro u p  encouraged
1. Q?he p ro c e e d in g s  o f  th e  N yasaiand  L e g i s l a t i v e  C o u n c il ,  
May 1929, N yasa iand  Government G a z e t te .
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the c o n tin u a n c e  of w i t c h c r a f t  by em ploying them a f t e r  i t
had been d e c la r e d  i l l e g a l .  Hence i t  was f e l t  t h a t  i t
would be more c o n v e n ie n t  f o r  the Government to  p re v e n t
th e  f u r t h e r  commission of t h i s  o f fe n c e  i f  the  d i v i n e r s
were n o t  r e c e iv e d  in  the  v i l l a g e s  a s  th e  p r a c t i c e  would
f a l l  in to  decay  f o r  l a c k  o f  nc u s to m e rs” *
Under custom ary  3aw d i v i n e r s  were r e c o g n is e d
a s  members o f th e  community* I t  was n e c e s s a r y ,  however,
t h a t  t h e i r  a c t s  sh o u ld  show t h a t ,  t h e i r  i n t e r e s t  was t o
su p p re s s  th e  e v i l  a c t i v i t i e s  o f th e  community and of bad
1people a g a i n s t  th e  in n o c e n t  on es . I t  was on t h i s  ground
t h a t  mwavi was so depended upon by th e  in n o c e n t  members
of th e  community;, w hether th e y  were th e  a c c u se d  or the
c o m p la in a n ts . Hence i t  i s  n e c e s s a ry  to  n o te  t h a t  mwavi
t r i a l  was n o t  on ly  used  by the d i v i n e r  in  o r d e r  t o  d e t e c t
a w rong-doer b u t  was a l s o  used by c l a s s e s  su c h  a s  a
husband a g a i n s t  h i s  w ife  in a d u l t e r y  c a s e s  o r  by th e
C ourt i t s e l f  in  o r d e r  t o  prove c a s e s  su c h  a s  ra p e ,  t h e f t ,
2murder and  o th e r  minor o f f e n c e s .
Such in n o c e n t  members o f the  community to o k  mwavi 
in o rd e r  to prove t h e i r  in n o cen c e . And a l th o u g h  th e r e  was
1. L iv in g s to n ,  1VW„, Hyasa th e  (Great H a te r ,  op. c i t . p . 23.
2 .  D u ff ,  H oi. Uyasa land  under the  fo r e ig n  O f f i c e ,  op. c i t . ,
*7 *t >'t\ rmiT-rfi,i— jm.> i. i i,n~>■ 1** iip. 319 .
a p p a r e n t  ch an ces  of "bribes in  th e  a d m i n i s t r a t i o n  of mwavi,
the p ra c t ic e e h a d  been so p r e s c r i p t i v e  t h a t  th e  community
d id  n o t  h e s i t a t e  t o  a s k  f o r  i t  whenever i t  was n e c e s s a ry
in  t h e i r  l i v e s .  And i t  was n o t  s u r p r i s i n g  t h a t  EJH*
L iv in g s to n  shou ld  have n o te d  w i th  g r e a t  concern  a t  Likoma
t h a t  bad or b r ib e d  d i v i n e r s ,  i f  d is c o v e re d  o r  found t o
1
be p o in t in g  a t  in n o c e n t  p eo p le ,  were b u rn t  t o  d e a th .
In a d d i t i o n  i t  i s  im p o r ta n t  to  n o te  t h a t  t h i s
p r a c t i c e  was w i th o u t  any s c i e n t i f i c  b a s i s  and i t  cou ld
n o t  have been d is c o v e re d  how poisonous any  amount of mwavi
su b s ta n c e  co u ld  b e . Thus when the  O rd in an ces  were p assed
t o  a b o l i s h  th e  f u n c t i o n s  of t h i s  c l a s s ,  i«e*  the  d i v i n e r s ,
t i e  p e o p le ’ s minds were awakened to  doubt th e  s i n c e r i t y
o f w i t c h c r a f t ;  a l th o u g h  i t  i s  im p o rtan t  a l s o  to  n o te  t h a t
in  s p i t e  of th e  O rdinance in 1911 th e re  were s t i l l  s e c r e t
p r a c t i c e s  of mwavi, hence th e  i n t r o d u c t io n  o f  a f u r t h e r
O rdinance over th e  same o f fe n c e  in 1929, and which p roves
t h a t  th e  community s t i l l  b e l ie v e d  in i t .  I t  i s  t o  be
n o te d  here  t h a t  c h i e f ’s power over w i t c h c r a f t  was t o  some
e x te n t  a f f e c t e d  a s  the  mwavi t r i a l  cou ld  o n ly  ta k e  p lace
2
w i th  h i s  p e r m is s io n . A f u r t h e r  p o in t  was t h a t  th e  c h i e f ’ s
1 . L iv in g s to n ,  P.W ,, B'yasa th e  G re a t  W ater, op. c i t . ,  p . 23 .
2 .  In te rv ie w  w i th  C h ie f  Chakhum bila.
power in  r e g a r d  to  tb.e mwavi t r i a l  was o v e r r id d e n  by the  
W itc h c ra f t  O rd in a n c e s ,  hence in th e  eyes of h i s  people he 
was an o rd in a r y  c i t i z e n  i f  he c o u ld  n o t  p r o t e c t  th e  
i n t e r e s t  o f h i s  people  a g a i n s t  a n o th e r  a u t h o r i t y  above 
him in the community*,
To th e s e  g e n e r a l  e f f e c t s  of th e  mwavi t r i a l  one 
sh o u ld  em phasise t h a t  i s  s u p p re s s io n  in v o lv ed  th e  o v e r ­
th row  o f one of the s t r o n g  s a n c t io n s  o f  th e  lo n g -s ta n d in g  
t r a d i t i o n s  of Malawi p e o p le ,  w hich  a l th o u g h  p ro d uc ing  e v i l  
r e s u l t s  was s t r o n g l y  b e l i e v e d  by th e  members of th e  commu­
n i t i e s ,  and where th e  d i v i n e r s  and s o u r c e r e r s  were some­
t im e s  more im p o r ta n t  peop le  in  th e  community th an  th e  
1
C h i e f s .
O rd in an ces  t o  R e g u la te  the  I n t o x i c a t i n g  Licjuor
Under custom ary  law b e e r  d r in k in g !  was n o t  p r o h i ­
b i t e d  f o r  t h i s  was one of th e  means from  which people  
d e r iv e d  en joym ent In t h e i r  s o c i a l  g a t h e r i n g s .  What c u s ­
tom ary  law o b je c te d  to  was d ru n k en n ess , and i n f a n t s  were
2n o t  a l lo w ed  to  drink*,
The m a t te r  o f b e e r  d r in k in g  by A f r ic a n s  was of 
concern  t o  the  m is s io n a r ie s  more than  to  the  Government.
1* Macdonald, D u ff ,  A f r io a n a . V ol. 1. op . o i t . p* 158. 
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The m is s io n a r i e s  e x p la in e d  t h a t  b e e r  d r in k in g  a f f e c t e d  
th e  members of t h e i r  d e n o m in a tio n s • The q u e s t io n  was 
in t ro d u c e d  by th e  Hgy, Dr * I-Ie the  rw ic k  who was the sp o k e s ­
man f o r  o th e r  m is s io n a r i e s  in th e  L e g i s l a t i v e  C o u n c il  
and who was an u n o f f i c i a l  member of the  L e g i s l a t i v e  
Council® He was p a r t i c u l a r l y  concern ed  o v er  th e  b ee r  
b e in g  so ld  in p u b l ic  in  B la n ty ra  areas®  He em phasised  
the  f a c t  t h a t  he was n o t  a g a in s t  b e e r  d r in k in g  in i t s e l f  
b u t  in  i t s  consequ ences  a s  i t  was so f r e e l y  s o ld  and 
b o u g h t , e s p e c i a l l y  a s  in  most c a s e s  i t  was s o ld  in  m arket 
squares® In h i s  sp e e c h  in th e  L e g i s l a t i v e  C o u n c il  he 
r e q u e s te d  the Government t o  loo k  in to  th e  n a t t e r  u rgently®  
The a c t i n g  Governor o f Malawi (H yasa land ) s t a t e d  t h a t  
su ch  power was e n t r u s t e d  to  D i s t r i c t  R e s id e n ts  and mag-
1
i s t r a t e s  who were p ro p e r  a d m i n i s t r a t o r s  o f  t h a t  matter®
The q u e s t io n  of b e e r  d r in k in g  had been d e a l t  
w i th  and  d is a l lo w e d  in  some a r e a s  e a r l i e r  than  the  d i s -  
cu ss  ion  above ® Thus in  f o r t  Jo h n s to n  d i s t r i c t  a Town 
C o u n c il  O rd inance  s t a t e d  t h a t  no " n a t iv e  b e e r  s h a l l  be
2
made, s o ld ,  o r conveyed w ith in  the Township b o u n d a r ie s"*  
The w ording o f the P o r t  Jo h n s to n  Town O rdinance
1® M inutes o f  th e  L e g i s l a t i v e  C o u n c il ,  H y asa lan d  Government 
G az e tte  (Supplem ent) 2 4 t h  May, 1910, p® 5®
2 . ly a s a la n d  Government G a z e t te ,  Yol® XVII, Ho. 1 0 , 1910, 
p .  93®
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( i . e . ,  no b e e r  s h a l l  be made, s o ld  o r  conveyed w ith in
th e  Township b o u n d a r i e s ) was so wide t h a t  i t  was p r a c t  -
i o a l l y  im p o ss ib le  f o r  any A fr ic a n  member c£ su c h  a town
t o  have any a c c e s s  t o  th e  d r in k in g  of h i s  t r a d i t i o n a l
b e e r ,  and i t  meant l e a v in g  the  town to  go t o  a n ea rb y
v i l l a g e  i f  su ch  an A fr ic a n  had to  t a k e  any  b e e r  a t  a l l *
And t h i s  was the  p r a c t i c e  in many o t h e r  towns, such  a s
B la n ty r e ,  where a bye-law  o f 1913 s t a t e d  t h a t  lfI o  n a t iv e
b e e r  was t o  be s o l d  o r conveyed o r  consumed w i th in  th e
1to w n sh ip  o f  B la n ty r e u .
I t  i s  n o t  s u r p r i s i n g  t h a t  many A fr ic a n  w orkers
in  th e  towns were n o t  t o  be found  in  t h e s e  a r e a s  even
d u r in g  w orking h o u rs  on S a tu rd a y s  a s  t h e r e  were no s o u rc e s
of p le a s u re  f o r  them. D r in k in g  was a s t r o n g  custom  In th e
v i l l a g e s  and i t s  ab sen ce  in towns drove them back  to t h e i r
2v i l l a g e s  where su ch  d r in k s  co u ld  be o b t a in e d 0 However 
i t  i s  s u r p r i s i n g  t h a t  th e  1916 r e p o r t  on the  n a t iv e  r i s i n g  
does no t l i s t  b e e r  d r in k in g  a s  an  u n d e s i r a b le  r e s t r i c t i o n  
on th e  A fr ic a n  community, a l th o u g h  i t  found  i t  n e c e s s a r y  
to  l i s t  th e  rem oval o f  c e r t a i n  r e s t r i c t i o n s  on the  A fr ic a n  
people  su c h  a s  th e  w earin g  o f  European c l o t h e s  by the
1* H y asa lan d  Government G a z e t te ,  288, V ol. 20 , Ho* 2 
(B la n ty re  Township Bye “law s, ) 1913, p . 32,
2 .  Interviews J„ Rodger, a retiired S c o t t i s h  M issionary .
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1
A£rloan pe o p ie  .
R u les  R e g a rd ing Hu n t in g
J , I W.  , , , , 11^111 h ii^ i 'H-» 11 f c lllU T IW  I i r       —
Under cus tom ary  law 11 was p e r m i s s i b l e  f o r  any
2
member o f  t h e  community t o  hunt w i th in  h i s  c h i e f ? s a r e a  ,
f o  hun t  o u t s i d e  h i s  c h i e f  fs J u r i s d i c t i o n  he needed  perm-
3i s s i o n  f ro m  t h a t  c h i e f  , Young s o n s - i n - l a w  to oh p r id e  in
h u n t in g  and k i l l i n g  w i ld  an im als*  upon w hich  they  would
g iv e  p a r t  of the  meat t o  t h e i r  f a t h e r s - i n - l a w  o r  t h e i r
c h i e f  and r e c e iv e  p r a i s e  from  t h e i r  ,fankhosweu •
Under th e  B r i t i s h  r u l e  t h i s  r i g h t  was c u r t a i l e d
and r e g u l a t i o n s  imposed in  r e g a rd  t o  h u n t i n g ,  fha  1 9 1 1
O rdinance  on t h i s  s u b j e c t  made i t  an o f fe n c e  p un ish ab le
4by a  f i n e  of £ 1 .
B efore  the O rdinance  was p assed  t o  r e s t r i c t  
h u n t in g  i t  was s t a t e d  by Judge Nunnan in  h i s  r e p o r t  of 
F e b ru a ry  1904 t h a t  th e  main reasons  f o r  r a s t r i o t i n g  c u t t i n g  
of t im b e r  by the  A f r ic a n  people  was t o  p re v e n t  f l o o d i n g  of
1* R ep o r t  of th e  Commission Appointed  to  E n qu ire  in to
v a r io u s  m a t t e r s  and q u e s t i o n s  concerned  w i th  t h e  N a t iv e  
R i s i n g  ( 6 8 1 9 ),  Zomba, N y asa lan d ,  1916, p .  7 .
2* L iv in g s to n e ,  David & C h a r l e s ,  fhe Zambesi and i t s  
l r i b u t a r l e s , op, c i t . ,  p .  2 5 9 *
3 .  Macdonald, D u ff ,  A f r i c a n s ,  Vol. I ,  pp .  179-80 ,
4* N yasa land  Government Gfaaette, 261, V o l .  XVIII No, 7 , 
p .  96, 1911 (Ordinance P r o h i b i t i n g  H u n t in g ) .
th e  l a n d ,  and t h a t  when A f r i c a n s  went  f o r  h u n t in g  th e y  
o f te n  c u t  timber*5" hence i t  was necessary to  r e s t r i c t  
h u n t i n g »
1 he Ordinance met w i th  r e s i s t a n c e  from  the
A f r ic a n  community, who s t a t e d  t h a t  t h e y  were d ep r iv e d
of t h e i r  cus tom ary  r i g h t s *  And i t  i s  n o t  s u r p r i s i n g
t h a t  th e  Commission of E nqu iry  i n t o  th e  Causes  o f  the
N a t iv e  R i s in g  i n  1916 should  have l i s t e d  p r o h i b i t i o n
of h u n t in g  a s  one o f  th e  g r i e v a n c e s  o f  the  A f r ic a n  p e o p le ,
2and c o n s e q u e n t ly  c o n t r i b u t i n g  to  the  r i s i n g ,  f o r  in an 
A f r i c a n  community h u n t in g  was an im p o r ta n t  s o c i a l  a c t i v ­
i t y  a s  w e l l  a s  an economic f a c t o r ,  f o r  i t  p ro v id ed  an 
economic means f o r  th e  m ain tenance  of many f a m i l i e s *  I t  
can a l s o  be a argued t h a t  o th e r  than  p r e s e r v i n g  th e  game 
and th e  r e a s o n s  g iven  by Judge Nunnan, t h e r e  does n o t  
seem to have been any u rg e n t  n e c e s s i t y  which e n t i t l e d  
t h e  Government t o  p r o h i b i t  the  h u n t in g  o f  game in a l l  
a r e a s ,  c o n s i d e r in g  t h a t  t h i s  had been a l o n g - s t a n d i n g  
custom  of th e  peop le  which a l s o  b ro u g h t  them economic 
belief i t  *
1* Judgement o f  Judge Nunnan of th e  Supreme Court of 
Nyasa land  found  in C„0« 525/4*
2 , R ep o r t  of E nq u iry  i n to  th e  Causes of the 1915 R i s i n g ,  
op, c i t #J p, 7 ,
Se d i t  io  us Pub 1 io a t  ±d> ns
She crime of s e d i t i o u s  p u b l i c a t i o n s  became of
im portance  a f t e r  t h e  r i s i n g  o f  1915 whan f o l l o w e r s  of
John C h i le  mb we were fo u n d  an p o s s e s s io n  of s u c h  p u b l i c -
e a t  ion s .  Even in  t h i s  ca se  ev idence  a t  th e  t r i a l  of
Chilembwe r e v e a l e d  t h a t  su c h  p u b l i c a t i o n s  was b ro u g h t
1
i n t o  th e  c o u n t r y  f rom  D&r-es-Salaam.
The power p r o h i b i t i n g  such  p u b l i c a t i o n s  was 
a p p l i c a b l e  t o  b o th  A f r i c a n  and European communities 
a l ike®  P h is  was c o n ta in e d  in  the  1917 S e d i t i o u s  P u b l ic  -  
a t  ion Or d inan c e „
People found g u i l t y  o f  s e d i t i o u s  n a t t e r s  were 
s e n te n c e d  to  two y e a r s 1 im prisonment and seven y e a r s  i f  
i t  was a second offence*
An i n t e r e s t i n g  p o in t  a b o u t  s e d i t i o u s  m a t t e r s  
was t h a t  a l t h o u g h  s e d i t i o u s  p u b l i c a t i o n  was a  new o f fe n c e  
th e  id e a  b eh in d  i t  was n o t  a  new o f fe n c e  t o  Malawi comm­
u n i t i e s  because  of  i t s  p o l i t i c a l  n a t u r e . P o s s e s s in g  
s e d i t i o u s  p u b l i c a t i o n s  was of  cou rse  n o t  an  o ld  p r a c t i c e , 
a s  t h e s e  people co u ld  n o t  r e a d  o r  w r i t e  su ch  matters®
But i t s  po 1 i t i c a l l n a t u r e  was a lways an o f f e n c e  in  c e r t a i n
1. Maugham, R . S .C . ,  hyasa  land  in the H i re  t i e s , p ,  5 7  1935 
( a l s o  d i s c u s s e d  in  S h ipperson  & PriG e,  Independen t  
A f r i c a n , p® 390)„ ~
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s o c i e t i e s  o f  Malawi a s  i t  was l i s t e d  under t r e a s o n  c a s e s  
a g a i n s t  th e  chief® And i t  has been d i s c u s s e d  e a r l i e r  
t h a t  a t  Mponda in  P o r t  Jo t o s t  on and in Karonga a t  Kyungu1 s 
Court  t r e a s o n  c a s e s  were t r i e d .  Most o f  them  of cou rse  
were f o r  com m itt ing  a d u l t e r y  w i th  th e  women of the  c h i e f  Ts 
h o u se h o ld .  But a t  Kyungu! s C o u r t  t r e a s o n  was n o t  only  
r e s t r i c t e d  t o  a d u l t e r y  c a s e s  w i th  th e  c h i e f  * s w ives  but  
indeed  in c lu d e d  c a s e s  a g a i n s t  l y u n g u ’ s a u t h o r i t y . ^
Looking a t  th e  new o f f e n c e s  c l o s e l ^ y  one wonders 
w he the r  th e y  were r e a l l y  new o f f e n c e s ,  o r  w he th e r  th e y  
were o n ly  made unew o f f e n c e s 11 by th e  fo re ig n  a d m i n i s t r a t i o n ,  
because  of th e  i n t r o d u c t i o n  of the method of t h e i r  s a n c t ­
i o n s ,  b y  t h w . f  a s  t h e s e  o f f e n c e s  were Imown to  t h e s e  comm­
u n i t i e s .  H unting  was f o r  i n s t a n c e  n o t  an o f f e n c e  b u t  a s  
a  r i g h t  whose pun ishm ents  in case  o f  t h e i r  b r e a c h  were 
n o t  e x p r e s s l y  p ro v id ed  f o r .
I t  was s t a t e d  by L iv in g s to n e  in h i s  d i s c u s s i o n  
on h u n t in g  t h a t  a l t h o u g h  people  were f r e e  to  h un t  anywhere 
t h i s  was o n ly  p o s s i b l e  i f  the h u n te r  was a member o f  t h a t  
community and t h a t  i f  he was n o t  a member he c o u ld  on ly
1 .  W ilson, Gr., uThs C o n s t i t u t i o n  o f  t h e  Wgondeu Rhodes
Livingston©  P a p e r s , 1939, p. 4 9 .
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hunt  w i t h  the p e rm iss io n  of  the o h i e f  of  the  a m *  I t  
would a p p e a r  t h e r e f o r e  t h a t  h u n t in g  o u t  o n e ’ s j u r i s d i c t ­
ion w i th o u t  pe rm iss ion  was a  wrong*
'Whenever th e r e  a r e  r i g h t s  “bestowed on a comm­
u n i t y ,  t h e r e  a r e  u s u a l l y  laws p ro v id ed ,  which  govern the 
e x o r c i s e  of th o s e  r i g h t s ,  and th e s e  laws o f t e n  p rovide  
a means by w hich  a  d e f a u l t e r  of su ch  r i g h t s  c o u ld  be 
p u n ish e d ,  S u r p r i s i n g l y  enough, i t  has  been n o te d  t h a t  
under cus tom ary  law In Malawi t h e r e  were no laws in 
c o n n e c t io n  w i th  t h e s e  h u n t in g  r i g h t s  w i t h i n  o n e ’ s a r e a  
of j u r i s d i c t i o n ,  !To t h i s  view i t  can be a rg u ed  t h a t  
t h e r e  was no need  f o r  laws to  be imposed on th e  n a t u r a l  
r i g h t s  of a community to  which th e  c h i e f  and the commun­
i t y  d id  n o t  make*
In c o n n e c t io n  w i t h  the Ordinance  r e g u l a t i n g  
i n t o x i c a t i n g  l i q u o r ,  i t  was d i s c u s s e d  in d e a l i n g  w i t h  
b e e r  d r i n k i n g  in P a r t  One t h a t  a l t h o u g h  b e e r  d r i n k i n g  
was a l lo w ed  under cus tom ary  law, i t  d id  n o t  a l lo w  any
member of  the  oc©mmunity to  g e t  d runk  and become a n u i s -
2
ance to  h i s  community. I t  i s  t h e r e f o r e  su b m i t te d  t h a t  
what th e  new law d id  was t o  ex ten d  r e s t r i c t i o n s  in b e e r
1 ,  L iv in g s to n e ,  David & C h a r l e s ,  The Zambezi and i t s  
t r i b u t a r i e s ,  o p 0 c i t . , p ,  289,
2 ,  Macdonald, D uff ,  A f r i c a n a , Vol. 1. p .  173,
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d r i n k i n g  n o t  on ly  whore th e  c i t i z e n  might g e t  d runk  h u t  
t h e  e n t i r e  s u b j e c t  m a t te r  of b e e r  d r i n k i n g ,  the  p o s s i b ­
i l i t y  o f  people g e t t i n g  d ru ak  be in g  u n n e c e s s a ry .  I t  can 
t h e r e f o r e  be c a l l e d  a new “o f f e n c e n in  r e g a r d  t o  the  
e x t e n s io n  o f  th e  laws g o v e rn in g  b e e r  d r i n k i n g .  In a d d i t ­
ion i t  has  been n o te d  t h a t  under  cus tom ary  law t h e  o f f e n c e s  
d e a l t  o n ly  w i th  c e r t a i n  c l a s s e s  in t h e  community s u c h  a s  
i n f a n t s .  Hence I t  was n o t  an o f fe n c e  f o r  a d u l t s  to  g e t  
d runk  p ro v id ed  they  d id  n o t  d i s t u r b  o t h e r  members of  th e  
community. Hence in  p r a c t i c e  the  cus to m ary  laws a f f e c t e d  
th e  b rew er because  he was always l i a b l e  i f  people  g o t  so 
d runk  a s  to  be a n u i s a n c e  t o  th e  community, where su ch  a 
b rew er  had to  e x p la in  to  th e  c o u r t  why th e  b e e r  made i t  
im p o ss ib le  f o r  any member to be in c a p a b le  o f  t a k i n g  c a re  
of  h i m s e l f .
As i t  has  been n o te d ,  i n f a n t s  were n o t  a l low ed  
t o  d r i n k  a t  a l l .  Under custom ary  law t h e y  were a g a in  
a f f e c t e d  under  the Ordinance  r e g u l a t i n g  l i q u o r ,  fhus  a s
was the ca se  under the  r u l e s  of h u n t in g  th e  new in t o x i c -
a t  hag law m erely  ex ten d ed  the  scope o f  I t s  punishm ent and 
ex ten d e d  i t  t o  a l l  c l a s s e s  in the  community.
I t  has  been s t a t e d  in  d e a l i n g  w i t h  s e d i t i o n
n a t t e r s  t h a t  the o f f e n c e  was no t  new a s  such ,  because  of
I t s  p o l i t i c a l  n a t u r e ,  and t h a t  what was new was th e
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e x te n s io n  of the method by which t h a t  o f fe n c e  might be
committed;  namely i t s  p u b l i c a t i o n  , w h ich  was n o t  known
t o  A f r ic a n  communities  * fhe  r e a s o n  a s  s t a t e d  above*
b e in g  t h a t  th e  A f r ic a n  people cou ld  n o t  w r i t e  b e fo re
th e  i n t r o d u c t i o n  of s c h o o l s  in Malawi*
3h r e g a rd  t o  mwavi t r i a l s  the  o f fe n ce  can on ly
be c a l l e d  a new o f fe n c e  on the  ground t h a t  i s  e x i s t e n c e
was c o m p le te ly  wiped out* b u t  even u n d e r  cus tom ary  law
i t s  use was a l low ed  o n ly  i f  i t  d id  n o t  endanger  i n n o c e n t
members of th e  community* A r u l e  of cus tom ary  law was
1t h a t  a l l  bad d i v i n e r s  wore t o  be b u r n t  a l i v e ,  and  c e r t a i n  
c h i e f s  d i s a l lo w e d  i t s  use in t h e i r  j u r i s d i c t i o n  once i t  
was d i s c o v e r e d  t h a t  th e  d i v i n e r  had in t e n d e d  to  abuse th e  
p r a c t i c e .  Hence a s  was th e  case in  most c a s e s  of new 
o f f e n c e s ,  the  Ordinance m ere ly  s u p p re s s e d  the e n t i r e  
e x i s t e n c e  o f  th e  Mwavi t r i a l  p r a c t i c e s  a s  s t a t e d  above*
1* J o h n s to n ,  Byasa th e  G reat  Water,  op . c i t« «  P. 23
        .......  m i i ■■■—  ■ . „  •  . .    . *
333
EPILOGUE
I t  i s  o f t e n  d a n g e ro u s  to  make g e n e r a l i s a t i o n s  
ab o u t  a  custom o f  a  p a r t i c u l a r  p e o p le  a s  t h e  law  t h a t  
g o v e rn s  them, th e  r e a s o n  b e in g  t h a t  a  custom ca n n o t  
become law  u n l e s s  i t  i s  w id e ly  a c c e p t e d  and p r a c t i s e d  
by th e  m a j o r i t y  o f  t h o s e  p e o p l e .  However, th e  
a rgum ent  c o n t a i n e d  i n  t h i s  t h e s i s  h a s  aimed to  p ro v e  
t h a t  t h e  Malawi custom s d id  have t h e  e f f e c t  o f  law  
on t h e  p e o p l e ,  and t h i s  h a s  been d i s c u s s e d  i n  d e t a i l  
i n  P a r t  One o f  t h i s  S tu dy ,  where i t  was s t a t e d  t h a t  
c e r t a i n  cus tom s such  a s  Tgpride p r i c e ,  where i t  was 
p r a c t i s e d ,  were a d h e re d  to  a s  law  b i n d i n g  them. Among 
th e  ITgoni t h e  custom o f  e n f o r c e d  widowhood was o b s e rv e d  
w i th  ex trem e  r i g i d i t y ,  and a l t h o u g h  i t  was n o t  too  f a i r  
a r u l e  f o r  t h e  widow, i t  was a law  to  be o b se rv e d  by 
them,
Mwavi o r d e a l ,  th e  s o - c a l l e d  l a s t  c o u r t  o f  
a p p e a l ,  d id  n o t ,  a s  a, m a t t e r  o f  f a c t ,  p ro v e  t h e  i n n o ­
cence  o f  th e  l i t i g a n t s ,  a s  most o f  them i n  p u t t i n g  
t h e i r  i n n o c e n c e  to  t h e  t e s t  succumbed to  t h e  f a t a l  
mwavi. N o n e t h e le s s  such  a  p r a c t i c e  was t h e  law o f  
t h e  day .  The f o l l o w i n g  a r e  th e  g ro u nd s  upon which 
t h i s  t h e s i s  h a s  b a se d  i t s  a rgum en t:
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1) That  th e  Malawi cus tom s ,  tho ug h  s c a t t e r e d ,
were w id e ly  a c c e p t e d  and p r a c t i s e d  by t h e  p e o p l e .
2) That  tho ug h  t h e r e  were i n t e r - t r i b a l  w a r s ,
t h e y  m e re ly  r e s u l t e d  i n  a  te m p o ra ry  s u s p e n s i o n  o f  
such  l a w s ,  t h e  r e a s o n  b e in g  t h a t  t h e  v i c t o r i o u s  t r i b e s  
th e m s e lv e s  were n e v e r  c o m p le te ly  a l i e n  b u t  came from 
t h e  same r a c i a l  s t o c k  w i th  s i m i l a r  b ac k g ro u n d s  and 
r u l e s  o f 'co n d u c t ,  e x c e p t  when t h e  d e f e a t e d  g ro u p s  were 
s o l d  i n t o  com m erc ia l  s l a v e r y  to  th e  Arab sla.ve t r a d e r s .
I n  d e a l i n g  w i th  t h e  cu s to m ary  laws o f  Malawi 
i n  P a r t  One i t  was n o t i c e d  t h a t  i n  t h e  d i s c u s s i o n  o f  
t h e  p e o p le  o f  Malawi t h e r e  were a c c e p t e d  cu s to m ary  
laws which  g ov ern ed  them. But i n  a d d i t i o n  to  t h e s e  
e x i s t i n g  law s t h e r e  was I n t r o d u c e d  w i th  B r i t i s h  r u l e  
a  new body o f  laws which  was to  g o v e rn  t h e  p u b l i c  
r e l a t i o n s  o f  t h e  Malawi p e o p l e .  I t  was t h e r e f o r e  
o b v io u s  t h a t  t h e r e  would be a  c o n f l i c t  o f  law s  be tw een  
t h o s e  o f  t h e  A f r i c a n s  and th o s e  i n t r o d u c e d  by th e  
B r i t i s h  A d m i n i s t r a t i o n .
When N y asa lan d  became a  B r i t i s h  P r o t e c t o r a t e
u n d e r  S i r  H a r ry  J o h n s to n  he s t a t e d  t h a t  t h e  Malawi
c h i e f s  were to  d d m i n i s t e r  m inor  c a s e s  i n v o l v i n g  A f r i c a n s ,
w hereas  s e r i o u s  m a t t e r s  i n v o l v i n g  A f r i c a n s  were to  be
1d e a l t  w i th  by t h e  E uropean  m a g i s t r a t e s .  S e r io u s
1 .  J o h n s t o n ,  H . H . , B r i t i s h  C e n t r a l  A f r i c a , o p >c i t , ,  p . 1 1 4 ,
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m a t t e r s  i n  t h i s  c o n t e x t  meant any o f f e n c e  which a f f e c t e d  
th e  k e e p in g  o f  law  and o r d e r  by t h e  B r i t i s h  a d m i n i s t ­
r a t i o n ,  b u t  d id  n o t  a f f e c t  t h e  p r i v a t e  r e l a t i o n s h i p s  
o f  t h e  A f r i c a n s .  However, c a p i t a l  p u n ish m en t  co u ld  
n o t  be imposed on A f r i c a n s  by m a g i s t r a t e s  u n l e s s  t h e  
Commissioner a t  Zomba had g iv e n  h i s  s a n c t i o n .  Hor 
co u ld  i t  be imposed on Europeans  u n t i l  t h e  Supreme 
C ourt  a t  Cape Colony had g iv e n  i t s  s a n c t i o n .  A l though  
mwavi, A d m i n i s t e r i n g  P o i s o n ,  was n o t  e x p r e s s l y  s t a t e d  to  
be a  s e r i o u s  c r im e ,  i t  was c o n s i d e r e d  to  be so once 
i n j u r y  had r e s u l t e d  a f t e r  i t s  i n t a k e ,  b e c a u s e  i t  a f f e c t e d  
l i f e  and hence  i t s  p u n ish m en t  was o f t e n  c a p i t a l .
However i t  was s t a t e d  t h a t  a s  t h e  i n t e n t i o n  to  k i l l
was l a c k i n g ,  such  o f f e n c e  once p ro ved  was re d u c e d  to
2man s 1a u g h t e r .
In  d i s c u s s i n g  t h e  c o n f l i c t  o f  laws which  was 
i n e v i t a b l e  i n  Malawi i t  i s  i m p o r t a n t  t o  c o n s i d e r  what 
e x a c t  laws were i n v o l v e d .  Looking a t  t h e  O rd in a n ces  
o f  t h e  f o r t y - y e a r  p e r i o d  which  t h i s  s t u d y  h a s  examined,  
i t  h a s  been  n o t e d  t h a t  a l l  t h e  cu s tom ary  law s which 
were a f f e c t e d  were t h o s e  which d i r e c t l y  o r  i n d i r e c t l y
1 .  J o h n s t o n ,  H.H. Br i t i s h  C e n t r a l  A f r i c a , o p . c i t . ,  p . 154.
2. M u rra y , S . S . ,  Handbook o f  B y a s a la n d ,  Zomba, 1907 5 p .149•
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m ig h t  e n c ro a c h  upon B r i t i s h  a u t h o r i t y .  T h is  meant 
t h a t  n a t i v e  law  which  d id  n o t  en d an g e r  t h e  a d m i n i s t ­
r a t i o n  o f  law  and o r d e r  was to  be l e f t  i n t a c t .  T h is  
p r o v i s i o n  was c o n t a i n e d  i n  S e c t i o n  20 o f  t h e  ’’B r i t i s h  
C e n t r a l  . A f r i c a  O rder  i n  C o u n c i l ,  1902” .
The p e o p le  who were to  come u n d e r  t h i s  
p r o v i s i o n  i n c l u d e d  a l l  B r i t i s h  s u b j e c t s  and a l l  A f r i c a n s  
w h e th e r  a l i e n  o r  i n d i g e n o u s ,  who by v i r t u e  o f  t h e  A f r i c a  
o r d e r  i n  C o u n c i l ,  1889, were deemed to  be u n d e r  B r i t i s h  
P r o t e c t i o n  and a l l  f o r e i g n  Europeans  whose n a t i o n s  were 
s i g n a t o r i e s  to  t h e  B e r l i n  C onference  o f  1885 u n d e r  
s . 35 o f  t h a t  C o n fe r e n c e .
The h e r e d i t a r y  c h i e f s  were t h e  m ac h in e ry  o f  
j u s t i c e  f o r  cu s to m ary  law  and i t  f o l l o w s  t h e r e f o r e  
t h a t  t h e i r  power which governed  c r i m i n a l  o r  p u b l i c  
m a t t e r s  would d i r e c t l y  be s u p p r e s s e d  to  e n a b le  t h e  
f o r e i g n  a d m i n i s t r a t i o n  to  e f f e c t  i t s  l a w s .
T h is  r e s u l t e d  i n e v i t a b l y  i n  th e  d e s t r u c t i o n  
o f  most o f  t h e  i m p o r t a n t  customs o f  t h e  Malawi p e o p l e .  
The f i r s t  s t e p  i n  t h i s  p r o c e s s  was t h e  e s t a b l i s h m e n t  
o f  t h e  C o n s u la r  and C o l l e c t o r 1s C o u r t s  which r e p l a c e d  
th e  f u n c t i o n s  o f  t h e  c h i e f s  i n  v a r i o u s  a r e a s  l e a v i n g  
th e  c h i e f s  h o l d i n g  m e re ly  n om ina l  pow er .  The f i n a l  
e f f e c t i v e  blow e n d in g  i n  t h e  d e s t r u c t i o n  o f  th e  
a d m i n i s t r a t i v e  f u n c t i o n s  o f  th e  c h i e f  was t h e  r e p l a c e -
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ment o f  h e r e d i t a r y  c h i e f s  hy t h e  o f f i c e r s  c r e a t e d  by 
th e  B r i t i s h  a d m i n i s t r a t i o n ,  namely t h e  P r i n c i p a l  
Headman, who were to  t a k e  o v e r  t h e  h e r e d i t a r y  f u n c t i o n s  
o f  t h e  c h i e f s ,  b u t  who by custom had no l e g a l  r i g h t s  
w h a t s o e v e r  to  e x e r c i s e  such  power o v e r  t h e  p e o p l e ,  
w h e th e r  o f  t h e  same k i n s h i p  o r  no t*  Such a sys tem  
was e f f e c t i v e  f o r  t h e  B r i t i s h  a d m i n i s t r a t i o n ,  i n  t h a t  
i t  weakened, i f  n o t  c o m p le te ly  d e s t r o y e d ,  th e  f e e l i n g s  
o f  a l l e g i a n c e  and l o y a l t y  t h a t  t h e  p e o p le  boa?e by 
t r a d i t i o n  to w ard s  t h e i r  c h i e f ' a n d  by so r e p l a c i n g  
t h e  t r a d i t i o n a l  c h i e f s  w i th  u s u a l l y  a member o f  t h e  
C h i e f ' s  h o u s e h o ld ,  t h e  B r i t i s h  a d m i n i s t r a t i o n  was 
s u h d e s s f u l  i n  p a c i f y i n g  t h e  Malawi p e o p le  and t h e r e b y  
p r e v e n t i n g  a  w i d e - s c a l e  r e b e l l i o n ,  w hich  may have 
f l a r e d  up i f  such  t r a d i t i o n a l  power was u s u rp e d  by 
a  c o m p le t e ly  a l i e n  g ro u p .  In  a d d i t i o n ,  l a n d ,  h e l d  by 
t h e  c h i e f  a c c o r d i n g  to  t r a d i t i o n ,  which was t h e  main 
s o u rc e  from which  he d e r i v e d  h i s  power ,  was t a k e n  away 
from him t h r o u g h  t h e  sys tem  o f  t h e  ' ' C e r t i f i c a t e s  o f  
C la im s " ,  t h e r e b y  l e a v i n g  him a  d e f e n c e l e s s  and pow er-  
l e s s  c i t i z e n  o f  t h e  community and by t h i s  p e r i o d  a 
s u b j e c t  o f  t h e  B r i t i s h  Crown. A g a i n , i n  c r e a t i n g  
th e  sy s tem  o f  P r i n c i p a l  Headmen, i t  was som etimes
1 .  Ma cd on al d ,  B u f f ,  A f r i c a n a , V o l .  I ,  p . 1 5 4 .
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n e c e s s a r y  f o r  t h e  a d m i n i s t r a t i o n  to  c r e a t e  a  new
■boundary d i s r e g a r d i n g  t h e  t r a d i t i o n a l  o n e .  Thus p e o p le
who, by t r a d i t i o n ,  l i v e d  on t h e  l a n d  o f  t h e i r  c h i e f
co u ld  f i n d  th e m s e lv e s  u n d e r  a  P r i n c i p a l  Headman who
was n o t  o r i g i n a l l y  t h e i r  Headman, t h e r e b y  weakening
t h e i r  t i e s  and d u t i e s  to  t h e i r  h e r e d i t a r y  c h i e f s ,  a s
i n  t h i s  c a se  t h e y  ( t h e  c h i e f s )  would no l o n g e r  have
power o v e r  t h e i r  p e o p l e ,  t h e  l a t t e r  no l o n g e r  l i v i n g
i n  h i s  domain b u t  i n  a  d i f f e r e n t  t e r r i t o r y .  A p ar t
from t h i s  b o un dary  sy s te m ,  t h e r e  were o t h e r  forms
which  t h e  B r i t i s h  a d m i n i s t r a t i o n  a d o p te d  to  u p r o o t  th e
s t r o n g  in d i g e n o u s  governm ent  u n d e r  h e r e d i t a r y  c h i e f s
who e n jo y e d  t h e  power o f  l i f e  and d e a th  o v e r  eve ryone
1l i v i n g  w i t h i n  t h e i r  dom ains .
In  o r d e r  to  m a i n t a i n  lo n g  u n d i s p u t e d  sway 
o v e r  t h e  c h i e f s  and to  endow a l l  t h e i r  a c t i o n s  w i th  
t h e  a u r a  o f  l e g a l i t y ,  t h e  B r i t i s h  a d m i n i s t r a t i o n  u n d e r  
t h e  c o n s u l a r s h i p  o f  S i r  H a r ry  J o h n s to n  e n t e r e d  vague 
a g re e m e n ts  w i th  t h e  c h i e f s ,  ifkiioh were te rm ed  t r e a t i e s .  
These t r e a t i e s ,  o b v i o u s l y ,  cou ld  n o t  be c o r r e c t l y  
te rm ed  a s  su c h ,  a s  t h e  e lem en t  o f  u n d e r s t a n d i n g ,  b e in g  
one o f  t h e  e s s e n t i a l  f a c t o r s  c o n s t i t u t i n g  an ag reem en t  
a  v a l i d  one ,  was l a c k i n g  i n  th e  e x e c u t i o n  o f  such 
t r e a t i e s .  I t  h a s  been  n o t e d ,  when d i s c u s s i n g  t h e
1 .  Macdonald ,  B u f f ,  A f r i c a n a , V o l .  I ,  o p . c i t . , p . 154*
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l o s s  o f  t h e  powers  o f  t h e  h e r e d i t a r y  c h i e f s  d u r i n g  
th e  B r i t i s h  a d m i n i s t r a t i o n ,  t h a t  t h e  m a j o r i t y  o f  t h e  
c h i e f s  s im p ly  made o v e r  t h e i r  suprem acy and s o v e r e i g n t y  
r i g h t s  to  th e  B r i t i s h  Grown w i th o u t  any r e s e r v a t i o n s .
The e x p l a n a t i o n  o f  such  e x e c u t io n s  of t r e a t i e s  on t h e  
p a r t  o f  t h e  c h i e f s  can he a t t r i b u t e d  to  t h e i r  i n n o c e n c e ,  
stemming from t h e i r  i g n o r a n c e  o f  t h e  m a t t e r ,  which 
was n o t ,  o b v i o u s l y ,  s u f f i c i e n t l y  e x p l a i n e d  to  them 
b e f o r e  c o m p le t e ly  e x e c u t i n g  th e  t r e a t i e s .
I t  i s  on t h e  a b o v e -m en t io n a d  g round  t h a t ,  
i n  d i s c u s s i n g  t h e  t r e a t i e s ,  t h e  B r i t i s h  o f f i c e r s  who 
s ig n e d  such  t r e a t i e s  ca n n o t  b u t  be d e s c r i b e d  as 
d i s p l a y i n g  b l a t a n t  d i s h o n e s t y .
The c o n se q u en ces  o f  such  t r e a t i e s  can be 
see n  even to d a y  i n  Malawi u n d e r  A f r i c a n  l e a d e r s h i p ,  
when i t  i s  n o t  p o s s i b l e  f o r  th e  r i g h t f u l  h e i r s  o f  th e  
c h i e f s  to  c l a im  t h e i r  t r a d i t i o n a l  r i g h t s  i n  l a n d ,  due 
to  t h e  f a c t  t h a t  such  r i g h t s  b ec au se  o f  l o n g - s t a n d i n g  
l e g a l  t i t l e ,  though  w rong ly  o b t a i n e d ,  have now by 
custom and lo n g  u sag e  become governm ent  p r o p e r t y .
In  a d d i t i o n  to  t r e a t i e s  t h e r e  were o t h e r  
form s by which  l a n d  v/as t a k e n  from t h e  c h i e f ' s  p o s i t i o n .  
T h is  was what t h e  B y a sa la n d  a d m i n i s t r a t i o n  term ed  
Q u ee n 's  R e g u l a t i o n s .  These m e re ly  l e g a l i s e d  th e
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o ld  p r a c t i c e  which  had e x i s t e d  f o r  l e a s i n g  and s e l l i n g
1Crown l a n d s  to  t h e  European  s e t t l e r s .  T h is  sys tem
a l s o  h e lp e d  t h e  a d m i n i s t r a t i o n  to  r a i s e  enough re v en u e
2f o r  t h e  P r o t e c t o r a t e  f o r  t h e  f i n a n c e s  were d w in d l in g .
A f t e r  th e  s i g n i n g  o f  such  t r e a t i e s  and th e  
e s t a b l i s h m e n t  o f  B r i t i s h  a d m i n i s t r a t i o n  i n  Malawi, 
t h a t  a d m i n i s t r a t i o n  commenced p a s s i n g  o r d i n a n c e s  
which had t h e  e f f e c t  o f  weakening and u l t i m a t e l y  
d e s t r o y i n g  t h e  t i e s  t h a t  e x i s t e d  be tw een  t h e  c h i e f s  
and t h e i r  p e o p le  a s  w e l l  a s  t h e i r  cu s to m s .  The f a c t  
t h a t  such  o r d i n a n c e s  were i s s u e d  w i t h o u t  t h e  knowledge 
o f  t h e  c h i e f s  makes i t  c l e a r  t h a t  t h e y  were meant 
to  be d e t r i m e n t a l  to  t h e  powers o f  t h e  c h i e f s .
A n o th e r  s u p p o r t i n g  f a c t  i s  t h a t  t h e s e  o r d i n a n c e s  were 
p u b l i s h e d  i n  th e  E n g l i s h  l a n g u a g e , a f a c t  which  was 
s t r o n g l y  c r i t i c i z e d  by t h e  1916 Commission which 
i n q u i r e d  i n t o  t h e  c a u s e s  o f  th e  l i a t i v e  R i s i n g ^  i n  
Malawi •
The d i s c u s s i o n  above shows how t h e  
cu s to m ary  laws were weakened, d e s t r o y e d ,  o r  m o d i f i e d .
1 .  P .O. tea Sharpe 2 1 . 1 . 9 5 .  Also see  K r i s h n a m u r th y , B . S . ,  
London Ph .D . T h e s i s :  Land and L abour 1964, p . 151.
2, K r i s h n a m u r th y ,  B .S* ,  London Ph.D. T h e s i s :  Land 
and Labour 1964, p . 151*
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I t  h a s  been  s t a t e d  t h a t  t r a n s a c t i o n s  o n ly  d e m o n s t r a t e  
where t h e  e x i s t i n g  custom s en d an g ered  t h e  a l i e n  
governm ent i n  M alawi.  Hence I t  w i l l  he in c o m p le te  
f o r  t h i s  E p i lo g u e  to  d i s r e g a r d  th e  f a c t  t h a t  p r i v a t e  
o r  f a m i l y  law  was l e f t  i n t a c t  whenever p o s s i b l e ,  a s  
was c o n t a i n e d  In  s , 2 0  o f  t h e  1902 O rde r  i n  C o u n c i l .
I t  was on t h i s  ground  t h a t  th e  C h r i s t i a n  M a rr ia g e  
O rd in an ce  o f  1902 and 1905 s t a t e d  t h a t  t h e  r i g h t s  o f  
p a r t i e s  to  a  m a r r i a g e  b e f o r e  t h e  O rd inance  was p a s s e d  
were n o t  to  be a f f e c t e d .  In  o t h e r  w o rd s , t h e  O rd in an ce  
was p r o t e c t i n g  t h e  r i g h t s  o f  w ives  p r e v i o u s  to  th e  
O rd in an ce  b u t  d id  n o t  r e c o g n i s e  them a s  w ives  f o r  th e  
p u rp o s e  o f  t h e  O rd in a n c e ,  hence  e n a b l i n g  a  man to  t a k e  
a n o t h e r  w i fe  u n d e r  t h e  O rd inance  which  was c o n s i d e r e d  
to  be h i s  l e g a l  w i f e ,  b u t  n o t  t h e  o t h e r  cu s to m ary  
r i g h t s  were r e c o g n i z e d .  Hor c o u ld  he r e - m a r r y  once 
m a r r i e d  u n d e r  t h e  O rd inan ce  f o r  t h i s  would be bigamy 
u n d e r  t h e  O rd in a n c e .  A lthough  t h e  p r o c e d u r e  o f  
k e e p in g  p r e v i o u s  w ives  was n o t  1 m o r a l 1 a c c o r d i n g  to  
B r i t i s h  s t a n d a r d s ,  i t  was p e r m i t t e d  a s  i t  d id  n o t  c o n f l i c t  
w i th  t h e  ev e ry d a y  a d m i n i s t r a t i o n  o f  law  and o r d e r .
A ga in ,  i t  was on t h i s  g round t h a t  a d u l t e r y  by th e  
A f r i c a n  p e o p le  u n d e r  t h e  O rd inance  was a d m i n i s t e r e d  
by t h e  r u l e s  o f  cu s to m ary  law  where i t  was u n d e r s to o d
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1to  "be a c r i m i n a l  c h a rg e '  ; w hereas  u n d e r  E n g l i s h  lav/ 
t h i s  was a  c i v i l  m a t t e r  b u t  c o n t r a r y  to  t h e  c i v i l  
s t a n d a r d  o f  p r o o f ,  a d u l t e r y  i n  a d i v o r c e  c a s e  must "be 
p ro v e d  beyond r e a s o n a b l e  d o u b t .
I n  conc lud ing . ,  i t  w i l l  be n o t e d  t h a t  t h e  
f o l l o w i n g  m a t t e r s  o n ly  were a f f e c t e d  and t h e r e b y  
m o d i f i e d  o r  a b o l i s h e d :
(a )  The a d m i n i s t r a t i o n  o f  l a n d ,  I t  was n e c e s s a r y  
f o r  t h e  B r i t i s h  to  haVe c o n t r o l  o v e r  l a n d  i n  
o r d e r  to  a d m i n i s t e r  new l a n d  l a w s .  T h is  
a f f e c t e d  a l l  t h e  p e o p le  on t h a t  l a n d ;  hence  
i t  i n c l u d e d
(b)  The c h i e f ! s powers o v e r  t h e s e  p e o p le  as  
f a r  a s  t h o s e  powers d e a l t  w i t h  t h e  p u b l i c  
a s p e c t  o f  t h e  community, which i n c l u d e d  t h e  
a d m i n i s t r a t i o n  o f  c r i m i n a l  c a s e s .  Hence 
t h e  i n t r o d u c t i o n  o f  th e  P r i n c i p a l  Headmanship 
sys tem  1 9 1 2  a s  e x te n d e d  by 1 9 2 3  and 1 9 3 3 .
I t  i s  t h e r e f o r e  to  be n o te d  t h a t  t h e  f o l l o w i n g  
laws were n o t  a f f e c t e d  u n l e s s  t h e y  were c o n t r a r y  to  
t h e  a d m i n i s t r a t i o n  o f  p u b l i c  law:
(a )  Customary laws o f  v a r i o u s  s o c i a l  g ro u p s :
(b) R e l i g i o u s  laws o f  v a r i o u s  com m unit ie s  such  
as  I s l a m .
1 .  Murray, S . S . ,  Handbook o f  H yasaland, o p . c i t . ,  1907? p . 149 .
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A lth o u g h  i t  i s  t r u e  t h a t  t h e  B r i t i s h  
a d m i n i s t r a t i o n  aimed a t  weaken ing  th e  t r i b a l  sys tem  
o f  cu s to m ary  a d m i n i s t r a t i o n  o f  governm en t ,  i t  i s  a l s o  
i m p o r t a n t  to  s t a t e  t h a t  t h e r e  were c e r t a i n  codes  o f  
b e h a v io u r  which had to  be done away w i t h .  Thus i t  
h a s  been  n o t e d  t h a t  c e r t a i n  o r d i n a n c e s  a f f o r d e d  
s e c u r i t y  f o r  t h e  p e o p le  d u r i n g  t h i s  u n s e t t l e d  p e r i o d ,  
due to  t h e  waging o f  t r i b a l  wars  and t h e  e x t e n s i v e  
p r a c t i c e  o f  s l a v e r y  by th e  Arab s l a v e  t r a d e r s .  But 
i n  a r e a s  r u l e d  by m i l i t a r i l y  s t r o n g  c h i e f s ,  such  
d a n g e r  to  l i f e  was n o t  so g ra v e  a s  t h e  p e o p l e ,  once 
u n d e r  t h e  p r o t e c t i o n  o f  t h e i r  c h i e f  i n  h i s  domain, 
were s e c u r e  from t h e  a t t a c k s  o f  e n e m ies .
r ^ p a r t  from f e a r s  o f  th e  enemy o u t s i d e  o n e ’ s 
c h i e f * s  domain, t h e r e  were o t h e r  f a c t o r s  t h a t  made 
l i f e  i n s e c u r e  f o r  them. Thus i t  was n o t  u n t i l  mwavi 
t r i a l  was a b o l i s h e d  i n  1911 and 1929 by t h e  W i t c h c r a f t  
O rd in a n c e s  t h a t  t h e  p e o p le  were r e l i e v e d  o f  t h e  e v e r -  
e x i s t i n g  f e a r  o f  t h e  mwavi t r i a l ,  a s  w e l l  a s  o f  the  
g i v i n g  o f  e v id e n c e  i n  t r i a l s ,  i n  t h a t  t h e y  were no 
l o n g e r  a f r a i d  o f  b e in g  p e r s e c u t e d  by t h e  c o n te n d in g  
p a r t i e s :  fox' to  do so was i l l e g a l  u n d e r  t h e  High
C ourt  P r o c e d u re  and P r a c t i c e  O rd in an ce  o f  1906 which 
p r o t e c t e d  w i t n e s s e s  g i v i n g  e v id e n c e  i n  any c o u r t  i n  
t h e  P r o t e c t o r a t e .
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I n  r e g a r d  to  t h e  lav/ o f  p e r s o n s  u n d e r  
c u s to m ary  law ,  i t  was found t h a t  th e  B r i t i s h  admin­
i s t r a t i o n  a v o id e d  c o n f l i c t  hy m o d i fy in g  them. T h is  
m o d i f i c a t i o n  o f  t h e  law  o f  p e r s o n s  h a s  been  d i s c u s s e d  
i n  d e t a i l  i n  C h a p te r  I I  o f  P a r t  Two. Thus i t  has  
been  n o t e d  t h a t  t h e  s t a t u s  o f  l u n a t i c s  was g r e a t l y  
im proved ,  i n  t h a t  t h e y  came to  have advanced  and 
e f f e c t i v e  m e d ic a l  t r e a t m e n t ,  and were no l o n g e r  deemed 
d an g e ro u s  o r  s o c i a l  o u t c a s t s  who h a x ,  i n  t h e  p a s t ,  been  
c o n f in e d  i n  wooden s t o c k s .
A n o th e r  improvement was b ro u g h t  i n  r e l a t i n g  
to  t h e  a d m i n i s t r a t i o n  o f  p r h s o n s .  Under cu s to m ary  
law  i m p r i s o n in g  a p e r s o n  a s  a  form o f  p u n ish m en t  was 
n o t  p r a c t i s e d .  In  i t s  p l a c e  t h e r e  was t h e  sys tem  o f  
c o m p en sa t io n  o r  payment o f  l i p o , f a i l i n g  which  t h e  
w ro n g -d o e r  was made a  s l a v e ,  o r  a l t e r n a t i v e l y  h i s  
s u r e t y ,  who s to o d  f o r  him In  lo c o  p a r e n t i s ,  would be 
r e d u c e d  to  s l a v e r y  u n t i l  such  t im e as  h i s  r e l a t i v e s  
co u ld  redeem him . Such u n n e c e s s a r y  m ethods  which 
r e d u c e d  a  r e s p e c t a b l e  member o f  t h e  community to  
s l a v e r y  were e l i m i n a t e d  by th e  P r i s o n  O rd in a n ce  o f
1 9 0 5  and 1 9 1 2 .
The p o s i t i o n s  o f  b o th  women and i n f a n t s  
c o n s i d e r e d  i n  t h e  l i g h t  o f  w ro n g -d o e rs  were a f f e c t e d ,  
i n  t h a t  u n d e r  cu s to m ary  law ,  p e o p le  who s to o d  f o r  them
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i n  lo c o  p a r e n t i s  were h e l d  l i a b l e  f o r  t h e i r  o f f e n c e s ,  
and now t h e y  th e m s e lv e s  were l i a b l e ;  i n  t h e  ca se  o f  
i n f a n t s ,  t h i s  r e f e r s  o n ly  to  t h o s e  who were aware o f  
th e  wrong na . tu re  o f  t h e i r  a c t .  However, even u n d e r  
cu s to m ary  law  r e g a r d i n g  i n f a n t s ,  h a b i t u a l  d e l i n q u e n t s  
were p u n i s h e d  s e v e r l y .
F i n a l l y ,  t h e  c o u r t ’ s f e e s  w hich  had  been  
i n t r o d u c e d  by t h e  new a d m i n i s t r a t i o n  were o f  im p o r t ­
ance  b e c a u s e  th e y  l e s s e n e d  t h e  p o s s i b i l i t y  o f  th e  a b u s iv e  
p r a c t i c e  o f  making g i f t s  to  c o u r t  o f f i c i a l s  a s  a to k e n  
o f  r e s p e c t ,  which  was p r e v i o u s l y ,  u n d e r  cu s to m a ry  law ,  
an a c c e p t e d  c o u r t  p r o c e d u r e ,  a s  such  t o k e n s  were i n  
t h e  n a t u r e  o f  f e e s  which  were n o t  i n t r o d u c e d  by t h e  
O rd inance  o f  1933 and t h e  F y a s a la n d  L o ca l  O rd in an ce  
o f  1 9 6 2 .
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